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CANON LAW STUDIES 


FOREWORD 


The question of religious communiration is one which fs not 
restricted solely to the field of Canon Law; it is rather a 
canonico-moral problem. ‘This is very cvident from the fact that 
both canonists and moral rheologians treat this matter, and in 
fact the moralists present x more detalied and comprehensive 
commentary on religious communication than do the canonists, 
The guestion of scandal and perversion from ihe faith is prin- 
cipally a moral consideratian. 

By reason of these facts, at will be difficult to treat religious 
eommunieation solely frum a canonteal standpoint, for one will 
have to depend to a great degree on the writings of maral theoe- 
logians. However, there will be no consideration of the sinful- 
ness, be if mortal or venial, of religious communication. The 
purpose will be to defermine whether a stated action is Hert or 
illicit, whether the licitness of that action is intrinsic or extrinsic, 
and in virtue of what law, divine or ecclesiastical. These faets 
will give sufficient. knowledge to the reader, so that he may easily 
apply the moral principles to the legistation of the Church and 
draw his own particular conclusions. 

Although the present law in canon 1258 considers religious 
communication im respeel to all non-Catholies, Uic present work 
is concerned solely with communication with schismatics. The 
principles gaverning religious communication remain the same in 
regard to all non-Catholics, but in the present trenttse the can- 
sideration of the circumstances and occasions for religious com- 
munication will be restricted to those which are pecultur to 
schismaties. 

This restriction of the discussion to schizmatics is maintuined 
not only in the canonical commentary, but hkewise in the his- 
torical synopsis. In consequevee of this, the historical back- 
ground is of Httle significance prior to the NVI century. Reli- 
gious communication in general has a very complete and dletuiled 
history when applied to all non-Catholies, but if it be limited to 
schismatics, one finds very little material in the early canonical 


xi 
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sources concerning this particular form of religious comrmuniea- 
tion, 

In canon 1258, $1, the Code practically restates the divine 
law, although it is more coniprehensive than the divine law, for 
it declares illicit not only the communication in rites which are 
of their nature von-Catholie, but also in rites which are Cathaiic 
in nature but exercised under the direction af a non-Catholic 
sect, However, the law is general and must be interpreted in the 
light of past interpretations and responses which have issued 
from the Holy See, These authoritative pronouncements af the 
Holy See have largely determined the principles to be followed 
in practice, and it is principally with these pronouncements that 
the present work is concerned. 

‘The reader is finally cautioned against making an incorrect 
application of the principles presented in this work. It ts to be 
remembered that two important factors which must he consid- 
ered in every case of religious communication are the danger of 
perversion from the faith and of scandal to others. These twa 
factors are determined principally from the accompanying cir- 
cumstances. In consequence of this fact, what ig licit in one _ 
locality may be illicit in another, and what is true of countries 


that are largely schismatic may be untrue where schismatics are 
in the minority. 


The writer is very grateful to His Eminence, Dennis Cardinal 
Dougherty, Archbishop of Philadelphia, for the opportunity to 
pursue advanced studies at the Catholic University; to the mem- 
bers of the Faculty of the School of Canon Law for their counsel 
and direction; and to all thase who, through their advice and 
encouragement, have made the completion of this work possible. 


PART ONE 
HISTORICAL SYNOPSIS 


CHAPTER I 


THE FARLY COUNCILS AND THIE 
DECREL OF GRATIAN 


ENTRODUCTION 


The history of the Church is the history of its struggle to 
preserve the unity of iis doctrine, wership, and discipline. Christ 
prayed for that unity and ulluced to it also when He spoke of 
one flock and one shepherd.! For the Apostles it was not enough 
to spread the gospel of Christ among the infidel anc to teach all 
nations. ‘There was still the task of preserving the faith that had 
already been established. From the very beginning the Church 
had to contend with these who tried to disrupt its unity. 

The greatest crime against the unity of faith was that of 
heresy, for it struck at the very foundations of the Church. 
Heresy was directly opposed to the true faith, for it denied that 
which the Church affirmed to be the teaching of Christ. But 
there was & crime, perhaps not quite so detestable as heresy, but 
still a source of great trouble to the Church — the crime of 
schism. Heresy was opposed to the unity of faith; schism was 
opposed to the bond of charity. 


AaricLe [~~ Preraminary Notions 


A. MNotien of Schism 


The notion of schism is clear, for in law a schismatic is 
defined as one who, having received baptism and still retaining 


1 John, XVII, 21; X, 14. 
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the name of Christian, nevertheless refuses obedience ta the 
Supreme Pontiff or refuses to communicate with these member 
of the Church who are subject to him There ts here involved 
no denial of any article of divine or Catholic faith. Strictly 
considered, a schismatic professes belief in the sovereign power 
and primacy of the Pope, but out of malice refuses to be subj 
to him and to obey hinn as the Ifead of the Church anc the 
of Christ on earth. Such schism is called pure schism. 


To constitute the deliet of schism in the strict sense, the 
following conditions are required: 


ett 


iar 


1) Gne must withdraw directly (expressly) or indirectly (by 

means of one’s actions) from obedience to the Romsn 
Pontiff, and separate onesclf from ceclesiustical com- 
munion with the rest of the faithful, even though one dues 
not join a separate schismatica! sect; 


e withdrawal must be made with obstinacy and rebel- 
jon; 


2 


— 


3) the withdrawal must be made in relation to those ibings 
by which the unity of the Church is constituted; and 
4) despite this formal disobedience the schismatic must ree- 
ognize the Roman Pontiff as the true pastor of the 


Church, and he must profess as an article of faith that 
obedience is due the Roman Pontiff? 


As a consequence there is no schism involved if one separates 
from his bishop and the communion of the faithful of his diocese, 
hut remains subject to the Roman Pontiff and the Universal 
Church. However, today such a position would be impossible 
to maintain in prartico., Nor is there any schism if one merely 
transgress a Papal law for the reason that one considers it too 
difficult, or if one refuses obedience inasmuch as one suspects 
the person of the Pope or the validity of his election, or if one 
resists him as the civil bead of a state,* 

2Can, 1325, $2. 


2Schmalzgrucher, Jus Ecclesiastieum Universum (4 vols. in 12, Romae, 
1843-1845), Lib. V, tit. 8, nm, 10 (hereafter cited Jus Heelesiasticum) : 
Wernz, Ius Decretalium (2. ed., 6 vols, Romac ct Prati, 1906-1913), VI, 
n, 356. 

aReiffenstuel, Jus Canontcum Pntwersum (5 vols. in 3, Macerutae, 4768, 
Lib. V, tit. 8, n. 5 (hereafter cited Jus Canonicum) ; Sebmulzgrueber, Jus 
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Pure schism, however, ix rare, Though in theory or ubso- 
lutely considered it can exist, in practice it is rarely to be found, 
for alter a period of time most schismaties not only refuse obe- 
dience, but contend that they do not have to obew. This arises 
not from the nature of schism, but from the malice of the sebis- 
mativ® St. Jerome (ca. 842-4201 stated that every schism in- 
vents some heretical doctrine in order to make it appear thar the 
withdrawal from the Ghureh was justified® Pure schism is 
hardly possible except in individual persons.7 Most authors hold 
that practically and historically there are few schismatics in the 
sttict sense of the term. Schism is ordinarily coupled with 
heresy, and in this form it is called mixed schism. 

Van Espen (1646-1728) stated that schismatics are to be 
considered ag heretics mm regard io ecclesiastical censures, and 
he quoted St. Gyprian (-; 248) in support of his doctrine? 
However, neither the text itself! nor the glossae draw the con- 


of the Church and the sanctions of the Pontiffs treat of schism 
and heresy in almost the samc manner. For though schism can 


Ecelestasticum, Tih. V, tit. A, nn. 13-44; Ferraris, Prompia Bthliotheca 
Canonica, Juridica,,Moralis, Theologica, necnon Aseetica, Patemica, Rubri- 
cistica, Historien (8 vols., Parisiis, Vol, VIL [1857]}, VII, p. 34, un. Y, 
10; Veechiotti, Institutiones Canonicne ex Operibus Cardinalis Soglia Ba- 
cerptae (2 vals. Augustae Taurimorum, 867), T, 336; Vermevrach- 
Ureusen, Epitome Turis Cononict (3 vols, Vol. UIT, 5. ed., Mectiiniae, 
Romae: H. Dessain, 1936), ITT, p. 340, n. 613. 

5 Schmalzgruchar, Jus Eectestastician, Lib, V, tit, 8, 0, 6. 

6“Nallum sehisma non aliquam sibi canfingit hacresim, ul reete ub 
Beelesia reerssivse videatur.’ -— Comimentaria Epistolae ad Titum, e. 3, 
vy. 10, 11 — Migae, Patrulogiae Cursus Contpletus, Series Latina (221 vois., 
Parisiis, 1844-1864}, KXVI, cot, 598 (hereafter cited MPL); « 26, ©, 
XXTLV, q. 3. 

TAaguatins, A Commentiry on the New Code of Ganon Law (2, ert, 
8 vola., St. Louis, Mo.: B. Herder Book Co., 1918-1924, Vol, VUE (10247), 
VALI, 278 (hereafter cited A Commentary on Cunon Law). 


SReiffenstacl, Jus Canowieum, Lib, ¥, tit, 8, nn, 7 and 9; Schmalz. 
gracber, dus Ecelesinsticum, Gib, VW, tht. 8, mn. fi. 


SQui uvitatem Eeclesiue non tenet, Gdem non tenet? 


-- « 18, G 
XXIV, q. 1; Van Sspen, Tus Euclesiasticum in Epitemen Redactum (6 


vols, in 2, Bassani, 1784), Vol. U1, pacs. TV, tit, iv, c. 2, u. 28, 
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exist, absolutely considered, without heresy, it is ordinarily how- 
ever conjoined with heresy, Though in the beginning it js ire 
from heresy, it degenerates into heresy in the course of time” 
The glossue in Gratinn seem to uphold this view.” 

Not every schism is at the same time heresy. ‘This is true 
only of mixed schism. Otherwise it js difficult to explain why ir 
several instances the law speaks only of schismuatics, and make 
ao mention of heresy. There is an essential distinction between 
the two, as is evident from the fact that the canons of tue Cuuneil 
of Laodieaea (343-381) treated separately of schismnutics and ol 
heretics.? 

Despite all the foregoing arguments to the contrary, the term 
schismatic is in common usage in the law of the Church. When 
it is used, it has reference also to the Oriental schismutics, and 
not merely to a small group of individuals wha refuse obedience 
to the Roman Pontiff.8 It is with this group of Oriental schis- 
matics that the present dissertation is concerned, and @ pari the 
principles herein stated can be applied to other schismatics. 
Though one can safely say, in view of the common opinion of 
the authors, that practically all schism today is tainted with 
heresy, as is the ease with various Oriental sects and the Old 
Catholics, still these groups of dissidents are commonly classed 
as echismatics in spite of the heretical doctrines which they are 
known to hold.4 


Van Espen, fus Heelesiesticum Oniversum (5 vola. in 4, J.ovanil, 
1778), Wol, II, pars. II, tit, iv, De Delictis Keclesiasticis, «. 2, n. 52. 

u“Hic videtur quod omnis qui nou obedit statutia Romanae sedis fit 
haereticus.” — Glossa Ordinaria ad D. XIX, ¢, 5, 6, v. “prostratus.” The 
use of the verh “fit instead of “zit” seems to imply that the act of dis 
obedience dovs not per se imply heresy, but leada ane to become a heretic, 

12(c, 31-83 — Mansi, Secrerum Concitiorum Nova et Amplissima Col- 
lectio (53 vols, in 60, Purigiis, Arnhem, Lipsiae, 1901-1927), If, 569 (here- 
after cited Mansi). 

13 Herman, “Kegunturne Orientales dissidentes legibus matrimtonialihus 
Erelesine Iutinac?” — Periedica de Ke Morali, Canuniea, Liturgiea, XX VIL 
(1958), p. #, n. 6. 

14 MacKenzie, The Deliet of Heresy in tts Commission, Penalization, 
Absolution, The Catholic University of America Canon Law Studies, nu. 77 
(Washington, D. C.: The Cathohe University of America, 1932), p. 17, 
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However, there are others who hold that the Old Catholics 
are rather to be cansideredt hereties, sinve their heretical doctrines 
predominate. Very shortly after their break with the Church 
they lapsed into the views of the Anglican Church, and thus 
departed further fromm the Catliolic faith than would have been 
anticipated by a mere opposition to the Vatican Council.& "The 
Polish National Church is also clasely allied with the Old Cath- 
olie Movement, and is likewise more herctical than schismatic.14 
To consider the Old Catholics and the Polish National Church 
rather as heretics and schismatics is, in the writer's opinion, 
more in conformity with the truth. The denial of such funda- 

mental dogmas as that of original sin, of the cternal punishment 
of bell, and of the necessity of faith for salvition certainly 
brands the Polish National Church as a heretical body. 

Perhaps due to the aforementioned difference of opinion 
among the authors, namely, whether the Orientals can rightly 
be called schistnatics, especially after the Vatican Council which 
defined Papal Infallibility, several present-day authors forego 
the use of the term schismatic and speak instead of the Sepa- 
rated Eastern Church or of the Dissident Eastern Church. 

An added reason for the use of the terms dissident and sepa- 
rated in referring to schismaties is the fact that these terms have 
a less odious signification. The decisions of the Holy See as a 
tule use exclusively the terms heretic or schismatic in referring 
to the Eastern Schismatics. The terms heretic and schismatic 
ate also disciplinary terms. However, private authors prefer the 
less offensive terms dissident and separated. The terms heretic 
and schismatic have the added connotation of moral guilt, 
whereas dissident and separated prescind from any guilt. In the 
field of apologetics the latter terms are preferred, as they offer 


Vs Algermissen, Christian Denominations (St. Louis: B. Herder, 1943), 
p. 360. 

16 Algermissen, op. ctt., pp. 360-343. 

1? Algermissen, op. cit., p. 363; ef. Hetigiows Bodies: 1980 (2 vols. in 3, 
Washington: U, 8, Government Printing Office, 1941), Tl, 1377. 
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a more charitable approach in treating wilh our separated breth- 
rent of the Fast.8 

The Church had hardly been established before it was faced 
with the problem of dealing with heresy and schism, A division 
in the unity of the Church, or schism, was always considered a 
very great crime. Such divisions occurred in Apostolic tines, 
though these were not perfect schisms, since they consisted ina 
diviston among the particular churches, and thus did not consti- 
tute a separation from the Roman Church. St. Paul had to 
rebuke the Corinthians for the conteations that arose among 
them.” More emphasis, however, was laid on heresy, and the 
faithful were continuously warned against associating with those 
who were guilty of heresy But there is evidence of « similar 
admonition to shun dissenters. ' 

Teo prevent the spread of these evils and to punish the wreng- 
doers, the Church eut the guilty ones off from its Christian 
society, and forbade the faithful to associate with them. The 
faithful were forbidden to communicate with them not only in 
their religious rites, but also in civil matters. Such in general 
was the practice of the Church up until the XV century. There 
were specific exemptions granted in the case of those closely 
related to the delinquent, but the faithful in general were to 
avoid the company of those who were not in communion with 
the Church. 

Following the Apostolic era, in the HII century a schism broke 
out in the Church of Carthage under St. Cyprian (+ 258). The 
early Roman Councils under Pope Symmachus (498-514) were 


WJugic, Theologia Doymatica Christiansrum Orientalium ab Ecclesia 
Catholica Dissidentium (4 vols., Parisiig: Letauzey et Ané, 1826-1933), I, 
19-22 (hereafter cited Theologia Dogmatica Christianocrum Orientalium}. 

19 Wornz, Jus Deoretatium, VI, n. 455, 

2 fF Cor., I, 10 .; XE, 18. 

2 Tit., ILI, 10; II John, 10, 11. 

2 Kom., XVI, 17; 10 Thoas., (TY. 14. 

23 Jaffé, Regcsta Pontificum ab condita Ecclesia ud annum post Christum 
natum MCXCVIIT (2, ed., correctam ¢t auctam auspiciis Gulielmi Watten- 
bach curaverunt 8, Ldwenfeld, &, Kaitenbrunner, ¥. Ewald, 2 tomea in 1 
vol, Lipsiae, 1885-1888), T, pp. 96-100 (hereafter cited Jaffé), 
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concerned with the schism occasioned by the election of Lauren- 
tius as antipope. At about the same time the controversy on the 
Three Chapters came into prominence. Under Aecacius, the 
Patriarch of Constantinople (471-489}, a schism broke out be- 
tween the Eastern and the Western Churches, and it lasted from 
484 to 519, when the breach was healed by Pope St. Hormisdas 
{514-623}. However, in spite of the numerous schisms, there 
was little tegislation in the early councils to regulate the matter 
of communication with schismatics. 

It is to be noted that in the early Church a schism was very 
often coupled with heresy and was of a mixed nature. Thus the 
schism of Novatian in the reign of Pope St. Cornelius (251-253) 
and that of the Donatists in northern Africa were both mixed 
with a heretical doctrine2# This undoubtedly was the reason 
why the early councils spoke principally of heresy, the more 
serious of the two crimes, and only occasionally referred to 
schism, 

In the VIE century a very serious universal schism arose in 
‘northern Italy and other regions over the V Meumenica] Council 
(§53}, and is referred ta in the letters of Pope Pelagius I (556- 

-561)-% The Middie Ages saw the schism of Photius (867), but 
there was also a division in the West in the XIV century through 
the election of antipopes and the controversies which arose as to 
who had been legitimately elected Pope led to the great Western 
Schism. Of course, all schisms in the Church are overshadowed 
by the Eastern Schism. The breach begun by Photius was never 
healed, and the final break between the Western and the Eastern 

‘Church came under Caerularius (1043-1058}. Numerous settle- 

- ments were attempted, but none produced any lasting effect. 

It is only after this period, and even then not far some time 
to follow, that legislation regulatmg the communication with 
achismatics is found with any frequency. 

Since the defection of the East there have been schisms of a 
lesser degree in the Church. In the XVIII century the sect of 


2 Weruz, lac, cit. 
% Wernz, toc, cit,; e. 34 (S. Pelag.}, CG. XXIV, q. 1; Jafké, n. 994. 
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freemasonry worked against. the Church and was condemned 
scarcely ten years after its institution. Toward the end of the 
same century and in the beginning of the XIX centary there 
were other schismatical movements, such as those abetted by 
Emperor Joseph IY (1780-1790) and other princes, who on the 
pattern of the Anglican and of the Russian Churches subjected 
the Church locally to the civil powers and practieally broke tis 
connection with and dependence on the Holy Sce. Similar move- 
ments occurred im Germany, in Switzerland, and in Italy, but 
with rouch less success. In more recent times the Polish Na- 
tional Church was established as a schismatical group, but in a 
short time it degenerated into a herctical sect.% 


B. Status of Schismatics 


in the treatment of heresy the question of religious communi- 
eation waa given lengthy consideration in the Church’s legislative 
enactments, Distinctions were made between the various de- 
grees of communication. There were the credentes, the defen- 
sores, the fautores, and the receptatores haereticorum. However, 
the question of communication with schismaties was not directly 
considered, with the exception of a few particular cases. Ban- 
croft states that the authors during the Middle Ages did not 
treat of religious communication with non-Catholics precisely as 
such, but that their concern was centered about the prohibition 
to communicate with the excommunicated on the one hand, and 
with the infidel on the other. He piaces heretics and schismatics 
in the class of the excommunicated.” This indeed seems ta have 
been the common opinion of authors. But it is difficult to estab- 
lish the correctness of their assertions, at least with respect to 
schismatics, 

The general juridical status of schismatics in the past is dif- 
ficult to determine. They were not considered in the same cate- 


2% Wernz, loc, cit, 

27 Bancroft, Commitnication in Neliginous Worship with Non-Catholies, 
The Catholic University of America Studies in Saerecd Theology, n. 75 
(Washington, D. C.: The Catholie University of America Preas, 1943), 
p. 2%. 
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gory as heretics, at least not inherently so, for they held no 
beliefs contrary to the Christian faith. The only category in 
which they might have been placed by law is that of the ex- 
communicated. If it can be determined that they were heid to 
belong to this class, then it can be concluded that the communi- 
cation which was forbidden with reference to the excommunicated 
was likewise forbidden with reference to schismatics, The ap- 
proach to the question is indirect, yet it ts the only avenue open 
by which it can be determined what kind of communication with 
schismatics was permitied. 

Several authors made the general statemeat that schismatics 
were ipso facta excommunicated, but na source of law was indi- 
cated by them in substantiation of this assertion. Hosticnsis 
{-L 1273) stated that schismatics were under excommunication. 
Kober (1821-1897) also stated that from the earliest times schis- 
matics were regarded as excommunicated, even apart from any 
specia} sentence, though he too gave no references for his state- 
ment. Hither the fact was obvious and accordingly necded no 
proof, or else there was no proof to be found. Certainly ia 
Gratian there is no clear statement that schismatics were ipse 
facto excommunicated, Certain schismaties and their supporters 
were excommunicated by special decrees, but from this no appli- 
cation can be inferred with reference to schismatics in general, 
It is true that by their very action schismatics cut themselves off 
from the communion of the faithful, but it is another question 
whether in the eyes of the Church they incurred excommunication 
and became bound by its effects. 

Perhaps the status of schismaties has best becn summed up 
by Suarez (1548-1617), who stated that schismatics were ipso 
facto excommunicated, at least in consequence of the Bulla 
Coenae, although it was not clear from the common law that 
they were under excommunication. Suarez cited the Decree of 


@"Ab hominibas (etiam) puninntur, ham exeommunicantur, et si non 
Tesipuerint, depamuntur, ut XATIL D, ‘fa nomine Domini’ ” -—- Hostiensis 
(Heuricus de Segusio}, Summa dureca (Venetiis, 1570), p. 461. 

® Kober, Der Hirchenbaun nach den Crundsitzen dex canonischen Rechis 
(Tiibingen, 1463), p. 56 (hereafter vited Der Kirchenbanv). 
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Gratian, the Deeretals, and the Liber Sextus in his references to 
the common law.™ If these texts be examined, it will be seen 
that from them it is difficult to arrive at a definite aud certain 
conclusion as to the status of sehismatics, 

The first reference in the Decretum Gratiané is mude to a 
letter {833} of Pope Gregory IV (827-844), which concerned 
simply the leaders of the schismatic groups, and was not directed 
against schismatics in general? In the second citation, which 
is the decree, “In nomine Domini,” of Pope Nicholas il (1050. 
1061} on the election of the Roman Pontiff, the only penalty 
mentioned was that of deposition, which to become effective 
needed to be inflicted, for it was not incurred ipso facto.’ The 
letter of Pope Pelagius I (ca. 558) to Narses Patricius, concern- 
ing the bishops of Venetia, Istria, and Liguria, stated that if 
these bishops were to persist in their contumacy, Narses was to 
excommunicate and condemn them. This penalty was evidently 
not incurred ipso facto, but was to be inflicted by the ecclesiasti- 
eal superior. The Decretum Gratiani also treated of the ex 
communication of a schismatic priest, but again the penalty was 
a particular one, and hence was not directed against all schis- 
matics,*## 

The Deeretals of Gregory IX contain mention of an excom- 
munication incurred ipso facto on the part of schismatics, but 
the reference is made in regard ta papal elections® This legis- 
lation had been enacted in canon I of the 1f1 General Council of 
the Lateran (1179). The Liber Sextus of Boniface VIII likewise 
contains Mention of a like excommunication for schismatics, but 


3% Svarez, Opera Gmnia (28 vols, Parisiis, 1856-1866), disp. XII, Be 
schismate, sect, 2. 

3tC. 5, D, KIX; Jase, x. 2579; Mansi, XIV, 515. 

#20. 1, D, XXIII; Mansi, XIX, 903 (Concjliam Romanum ~- a. 1069), 
30. 43, C. KATIT, q. 5; Jaffé, n. 1019; Mansi, IX, 713, 715. 

34.6, 5, C. XT, gq. 3; IT Council of Carthage (890), ¢. 8; Bruns, Canones 
Apostalorum et Canciliorum Saeculorum IV, V, Vi, VIT (2 vals., Berolini, 
1839), 1, 120 (hereafter cited Bruns). 

CL 6, X, de electione, 1, 6; Hefvle-Leclereq, Histoire des Concitea (10 
vols, In 19, Paris: Letouzey and Ané, 1907-1938), Tom. V, 2me partic, 
p. 1887. 
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reference was therc made to papal clections iu connection with 
the acceptance of a schismatie pope.*® 

Ta view of the above cited eanans as found in the Cerpus 
Turis Canonict, it cannot be deduced with certainty that schis- 
matics were considered excommunicated ipso facie. Since the 
consideration involved a res vdiasa, the writer is inclined to fol- 
low the milder opinion which denies that the excommunication 
was incurred by the very operation of any enacted law. Sehis- 
matics were indeed subject to penalties which had to be imposed 
by means of a special sentence, but {here is no evidence that any 
penalty was ineurred ipso facto. Since the penalty had to be 
imposed by a special sentence, it Was common only to those upon 
whom sentence had been passed, aud cunscquentiv vot all sehis- 
matics alike could be considercd as falling within the calegery 
of the excommunicated, 

The statement of Suarez that schismatics were excommuni- 
cated in consequence of the Bulla Coenae is not definite enough 
as to time. The early Buliae, in enumerating those who were 
excommunicated, made no explicit mention of schismatics. The 
reference was merely to herctics anc their fautores and recepta- 
tores.7 Even as late as 1536 there was still no mention of 
sehismatics.* The earliest Bulla ta contatn an enacted excom- 
munication against schismatics was that of Paul IV in 1559.8 
Certainly, if schismatics were under the ban of excommunication 
from the earliest times, as many authors contend, it seems that 
the Popes in their Bullae of excommunication would have in- 
cluded them prior to the year 1559. From what has been said 
it is evident that the status of the schismatic before the year 
1559 was at most one of doubtful excommunication. 

Here it is helpful to make mention of the Pamphili response 


%O. un., de schismeticis, V, 3, in VI° (1297); Potthast, Regesta Pon- 
tifcum Romanorum inde ab auno post Christua natum MONCVIIT ad an- 
num MCCOLV (2 vols, Berolini, 1874-1875), n. 24526, 

3? Bullarum Diplomatum et Privileyiurwm Sanctorum Homanorun. Pon- 
tificum Taurinensis Hditio (84 vols, ot Appendix, Augustae Tauringrum, 
1857-3872), V, 491 (Judius IL, a. 1514) (hereater cited Butlerium). 

38 Bullarium, Wf, 219 (Paul TIT). 

38 Bullarivm, VI, 552, 
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of June 4, 1631,” in regard to the penalties of the Bulla Coenue 
and their relation to the Oriental dissidents. ‘The Pamphiii re- 
sponse issued from the Sacred Congregation for the Propagation 
of the Faith in answer to a doubt presented by Capuchin mis- 
sionaries working among Catholics and dissidenis in the East. 
There arose the question whether the Oriental dissidents were 
liable to the penalties of the Budla Coenae. The answer was in 
the negative, but a limitation was indicated for the iollowing 
three cases: 


1) if the matter towched dogmas of the faith; ; 
2) if in his Constitutions the Pope explicitly made mention 
of the said subjects of the patriarchal sees, as in the case 
of the schismatics mentioned in the Bullae Coeencae; and 
3) if in his Constitutions he implicitly invoked legisiative 
dispositions regarding them, as in the cases dealing with 
the appeal to a future council, with the bearing of arms 

against infidels, or with other similar matters, 

Since in practice the Oriental schismatic was usually guilty of 
the crime of heresy, he could undoubtedly be subject to the 
censures of the Buifa Coenae imposed for errors against the faith. 
As to the present status of schismatics, there ure authors who 
consider most of the Oriental dissidents as being in good faith, 
and consequently as being not guilty of formal schism. This is 
true not ory of the uncultured and iNiterate Orientals, but also 
of the educated, for after so many years of schism they hold to 
many erroneous ideas about the true Church, the while they 
continue oblivious and unconscious of the errors they profess.# 
Christians who were born and educated in heresy or schism, 
as long 3s they remain in good faith, are not bound by the 
penalties of heretics or schismatics in the internal forum in view 
of all lack of obstinacy on their part; however, if they are con- 
verted to the true faith after they have reached the age of four- 
teen years, they need absolution from the excommunication in 
#0 Cadicis Turis Canenici Fontes, cura Emi Petri Card. Gasparri Editi 
(9 yols,, Romac [postea Civitate Vaticana]: Typis Polyglottis Vaticanis, 


1923-1939 { Vols. VIE-IX, ed, cura et studio Fri Tustiniani Card. Seredi]), 
n, 4449 (hereafter cited Fontes}. 


4M Jugie, Theologia Degmatica Christianorwm Orientalium, I, 23, 28, 
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the external forum, since in consequence of the rule expressed 
in canon 2200, §2, they are presumed bound by the censure* 

Some go even further in presuming the good faith of schis- 
maties. The late Bishop Neveu (-+ 1946}, Administrator Apos- 
tolic of Moscow though at the time fe resided in Paris, issued 
the following statenient in an instruction to the Army Chaplains: 
“In virtue of his baptism every Orthodox becomes a member of 
the One and Universal Church. He therefore belongs de jure to 
the Catholic Church as long as he does not commit a formal act 
of schism, a mortal sin that is punished with excommunication, 
for excommunication is never incurred but for a mortal sin, 
When I am in the presence of an Orthodox Christian, [ know 
that there are nine presumptians against one that this Christian 
has not committed the sin of schism. As it ts morally certain 
that this Christian has not committed » mortal sin pumshable 
with excommunication, and as [, as a Catholic priest, cannot 
affirm @ priori that this baptized Christian is delinquens et con~ 
tumar (can. 2241), nor that he has committed a delictum ex-~ 
ternum, grave, consummatum, cum confumacia coniunctum (can. 
2242, §1), which alone is punished with censure, I have no right 
40 suppose, without strong evidence, that he is severed from the 
communion of the faithful.” # 


C. Notion of Communication 


Communication, as the term implics, denotes a common 
action, and in general may be defined as the placing of an action 
with another person or persons in such a way that the uction, 
which is morally one, is participated in by both persons“ This 
notion is common to all types of communication, of which there 
are varying degrees and modes. In making the divisions the 


authors are nat agreed on the terminology used ta describe the 
42 Beste, Introductte in Codicem (2. ed., Collegeville, Minn.: St. John’s 
Abbey Press, 1944), p. 934. 
4Cf. The Tablet, November 11, 1939, pp. 548-549. 
4 Regatilln, fnstitutiones Juris Cenunici (2 vols., Vol. I, 2. ed, 1946; 


Vo}. II, 1942; Sai Terrae, Santander: Aldus, & A. de Artes Graficas), 
TT, n. 94. 
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various types, but the classification canonized by the Code in 
canon 1258 is generally followed by those who write on the 
subject. 

Communication may occur in profanis (in humants) ar in 
sacris (in divinis). These notions are expressed in English as 
communication in civil matters and communication in religious 
matters, or simply civil cormmunication and religious communica- 
tion. 

The first type is that which is had in civil matters or i 
merely temporal affairs pertaining to social commerce, as in 
operations of buying and selling, at banquets, by cohabitation, 
in conversation, and in other similar actions.“ The prohibition 
of civil communication is practically a purely historical question, 
for today it is not forbidden by positive ecclesiastical law except 
in the case of excommunicati vitandi (can, 2267). However, 
civil communication may be forbidden by virtue of the natural 
law when there would be danger of perversion in the faith or of 
scandal to others. Hence, even in cases wherein it is licit, it is 
not always expedient, since from such communication there often 
arise many doubts concerning the faith, and such communication 
fosters indifference and is a frequent source of mixed marriages. 

Religious communication is the more important and serious 
of the two types, for it involves a participation in the acts of 
religious worship, These acts may be private or public, although 
the present law of the Church is concerned only with acts of 
public religious worship which are executed in the name of a 
religious body by the minister of that religion‘? Res sacrac, m 
the broad sense, are any sacred functions or prayers. Strictly 
considered, however, they signify functiona of public worship 
which are properly called res sacrae, and hence the term com- 


4 Merkelbach, Summa Yheologiae Moratis ad Mentem D. Thomee ct ad 
Normam luris Novi (3. ad., 3 vols., Parigiis: Typis Deselée de Brouwer ut 
Sou., 1938-1939), I, n. 752 (hereafter cited Summa Theologtee Moralis). 

46 Sipos, Enchiridion furis Canontei (4. ed,, Pécs: ex typographia “Haln- 
dis R. T.,” 1940), p. 689. 

47 Cf, Sonurn, Memento de Theologie Morale @ L'usage dea Missionaircg 
(Paris: Lilrairia Vietar Lecoffre, 1907), n. 194, 
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municatio in sacris is in common usage*® By the term sacra is 
understood sacred functions such as a public sermon, religious 
instructions, the administration of the sacraments, any liturgical 
actions, rites or sacrifices, and religious burial. 

Religious communication is agai civided into several claasea, 
and it is herein that the authors differ in their classification and 
terminology. A very convenient and appropriate division into 
positive and negative communication is adopted by some 
authors This is not the terminology used by the Code, but is 
a more general division and thus includes the terms and divisions 
of canon 1258, 


Positive communication is the religious communication of 
Catholics in the sacred functions of non-Catholics, whether the 
communication be formal (active participation) or material 
(passive presence). Negative communication, on the other hand, 
is the religious communication of non-Catholics in the sacred 
functions of Catholics. 


Canon 1258 is concerned merely with 
positive communication. 


It is appropriate to note here that the present dissertation is 
concerned principally with positive communication, with special 


reference to achismatics. Its purpose is to determine the conduct 
of Catholics permissible at the sacred functions of schismatics. 


However, since negative communication does involve & true re- 


ligious cormmunication, that matter, too, will be given some treat- 
ment in the final chapter of the present work. 


Positive communication, as stated, is divided into active par-~ 
ticipation and passive presence. 


Active participation occurs 
when one positively places an act of worship simultancously 


48 Vermeerach Creusen, Epitome Iuris Canoniei, 11, mn. 576; Regatidle, 
Inatitutioncs Turis Canonici, TI, n. 94; ef. De Mecster, Juris Canonici ct 
Juris Canonico-Civilis Compendium (nova editio, 4 vals. Brugis; Deselée de 
Brouwer et Soc., 1921-1928), If, Pars ¥, mn, 1252 (hereafter cited Com- 
pendium). 


8 Sipos, toe. eit.; Merkelbach, Sunma Theclogine Moratis, I, n. 752. 

Cf, Primmer, Manuele Phcologiae Moralis (5. ef, 8 vols., Priburgi 
Brisgoviae: Herder and Co, 1925), T., u, 322; Dictionnaire de Droit 
Canoniqgue (3 vals., ed. A. Fillicn, B. Mugnin, A. Amanieu, R. Naz, Paris 
Librairie Letouzey et Ané, 1924—), T1L, 1094. 
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with a sehismatic and in the rite of schismatics. 
sist in muking gestures, movemenis, or ceremonial signa which 
from custom are acknowledged as implying the profession of a 
false sect or as signifying the practice of a false cult One 
would assist or communicate actively by performing such ex- 
ternal acts as paying attention with religious decorum, or par- 
ticipating in those things which the other assembled persons do 
fer the purpose of placing an act of worship.” 

Active participation is often called formal communication, 
and the terms are practically synonymous.* The Code, in using 
the term active, connotea the same notion as that of a formal 
eommunication.*+ The division into formal and material com- 
munication introduces a distinction with which the field of Moral 
Theology is more properly concerned. That distinction is of 
relatively [ttle importance iu the present dissertation, which 
proposes to consider the commurucatio in sacris from the strictly 
canonical viewpoint. The term active emphasizes the external 
action, whereas the term formaZ emphasizes the internal assent, 
which elther may be explicit or at least implied in the action 
which is performed. 

Active participation is always considered formal when one is 
acting freely, for it is impossible to separate the intention of 
assisting at a non-Catholic rite from an action that of itself at 
least implicitly contains a profession of a false worship. If the 
act which is placed signifies a false form of worship and is inter- 
preted as an act of false worship by those who witness it, then 
no form of internal intention can justify that action. It is un- 
lawful to simulate active assistance in the worship of non- 
Catholics, for, though the attending fact of simulation indeed 
precludes the interna] active participation, yet the outwardly 


it would con 


Sl Regatillo, institutiones Luris Canoniai, LU, no. 94. 

62 Blat, Commentarium Textus Codicis lurtg Canonici (5 vols. in 6, 
Romee: ex Typographia Pontificia iu Instituto Pii TX, 1921-1934, Lib. IT, 
2. ed, 1921; Lib, TIT, Partes IT-VI, 2. et, 1934), Lib, WIT, Partes I-VI, 


p. 165 (hereafter cited Commentarium, IV). 


8&3 De Mecater, Compendium, LL, Pars I, no. 1262, 
St Noldin-Sehraitt, Summa Thealogiae Meralis (27, ed., 3 vols., Oeniponte 


Lipsiav: Sumptibus et Typis Feliciani Rauch, 1940), IF, x. 34. 
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executed act would stand as a semblance of active assistance 
and participation in the function of that rite, and thus the 
manifestation of a profession of faith would result in consequence 
of the material participation iv the act of worship® 

Active religious participation with non-Catholics is itlicit, 
smce it is opposed to the virtue of faith. By the virtue of faith 
one is bound to profess the true fuith and never to deny it by 
thought, word or action. In forbidden religious communication 
there is contained at least an implicit. denial of the true faith 
through the actions one performs. This is certuinly true when 
the performed rite is non-Catholic in nature, so that it is not 
merely a Catholic rite exercised by a non-Catholic sect. 

It is possible that some ambiguity may arise with reference 
to the interpretation of some actions. However, there are certain 
actions which either by their very nature or through their insti- 
tution and use very clearly signify religious worship, such as a 
geouflection, the striking of the breast, an incensation, and 


similar actions. In these actions there is no doubt that in their 
use an act of worship is signified. If the actions reflect a false 
worship, then one who communicates in these actions is formally 


participating in the false worship betokened by them, and hence 


all participation in such actions is forbidden. 

There are acts which of themselves are indifferent, such as 
standing or sitting, but they can become vested with a religious 
If they be vested with this signification in given 
circumstances, then they cannot be performed in union with 


signification. 


others during the performance af a false rite. Thus, for example, 
though the act of sitting is in itself an indifferent action, yet if 


one taok a seat among a congregation of Quakers as if meditat- 
ing with them and joining in their rites, one would be taking an 
active part in this unlawful form of worship. 

Another form of positive communication is passive presence, 
which occurs when one is merely materially or corporslly present 


& McHugh-Cullan, Moral Theology (2 vols, New York City: Jaseph F. 


Wagner, 1929), I, n. 965. 
% Suarez, Opera Omnia, Tr. I De fide, disp, XNTV, seet. 4, u. 2 


87 McHugh-Callan, Morat Pheotogy, 1, n, 966, 
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at. the sacred funetions without participating or taking part in 
any way in the non-Catholic rites. This is called a material 
communication or a passive presence. It is not properly called 
a passive communication. Some authors apply this latter term 
to the act of tolerating non-Catholies at the sacred functions of 
C@atholies®® However, in the present dissertation tlis will 5¢ 
referred to as negative communication. Thus all confusion be- 
tween the notions of passive presence and passive communication 
can effectively be precluded. It is to be noted that the Cade uses 
the term passive presence rather than passive communication 

Passive presence is opposed to formal communication or 
active presence. It obtains when ane is present for some cere- 
raony without approving of it, or in fact disapproving af many 
things which take place during the ceremonies.“ Passive pres- 
ence consists in this, that a person internally preserves the true 
faith, and externatly so conducts himself as to furnish evidence 
that he is in no way joining in the rite which is being celc- 
brated, 

Today the Church im its laws is concerned only with the 
public communication of Catholics with non-Catholics. If this 
communication is private as, for example, between a Catholic 
and a non-Catholic spouse, who would recite the Lord’s Prayer 
in common, the licitness of the action would be governed not by 
any ecclesiastical law, but by the divine law. Hence, the action 
would be licit as long as there were na danger of perversion or 


S8Cf, Wernz-Videl, Ius Canontcum oad Codicis Normam Exzactum (7 
tomes in 8 vola., Romae: apud aedes Universitatis Gregorianae, 1927-1946; 
Tom. LV, Vols. I-TE, 1934-1935), Tom. FV, Vol. I, n. 347, n. 485, ftn. 4 


{hereafter cited Ius Canonicum); Noldin-Schmitt, Summa Theologiae Mo- 
ralts, IT, n. 34. 


59 Cf. can. 7258, $2. 

Gi Corouata, Institutiones Juris Canontct ad uoum wutriusque clen et 
soholarum (6 vols, Romae: Domus Editorialis Marietti, Vol. IT, 2. ed., 
1939), It, n. &36 (hereafter cited Institutiones). 

6 Cocchi, Comnentarium tn Codieem Iuris Canonict ad Usum Sehoiarum 
(8 yols. in 5, Taurimorum Augustic: Ex Officina Libraria Marietti, Vol, 
¥, 4. ed., 1938), V, u. 93 (hereafter cited Conmmentartum). 


The Early Councils and the Decree of Gratian 19 


seandal@ Private worship in which there is no admixture of 
error cannot be called non-Catholic worship. 

There are other words which are akin ta the term comezuns- 
catie, and which are often used interchangeably in a discussion 
on this matter. Two words of simular meaning are paritcipetio 
and cooperatio® To co-operate means to act joimily with an- 
other. Ib is the most general and inclusive of the three terms. 
Cooperatio ig the genus of which communicatio ia the species. 
All communication is & co-operation, but net all co-operation is 
a communication. Caeperatio includes the notion not only of a 
participation of more than one person in the same specifie action, 
but also of more than one person in distinct actions which are 
morally united. To participate means to partake of, or ta have 

in common with others a share in the same specific action. Tn 
the present connection the term communicatio has the same 
meaning as participatio, namely, a sharing in common. THow- 
ever, there is a shade of a difference, especially in the Latin. 

Both denote s sharing in the same specifie action, but communi- 

catio connotes a formal participation, while participatio abstracts 

from the formal or material character of the action. 

These divisions and explanations have been made in relation 
to the present law of the Church. Nevertheless they will prove 
helpful also for gaining a clearer understanding regarding the 
development of the legislation which reflects the attitude of the 
Church with regard to religious communication. 


& Beste, Introductio in Codicem, p. 615; Genicot-Nalsmans, Institutiones 
Theologiae Moralis (14, ed., 2 vols., Bruxellis: E’edition Universelle, 9. A., 
1939}, I, n. 198, p. 149, ftn. 1; Jone, Moral Theology, translated by Adel- 
man (Westminster, Md.: Newman Bookshop, 1945), n. 125; De Meester, 
Compendium, TEL, Pars I, 9. 1252, p, 153, ftn. 3. 

Of, Bousearen, “Co-operation with Noa-Catholics” -- Theological 
Studies, ITI (1942), 512. 
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ArticLE 1} — COMMUNICATION WITH SCHISMATICS IN PHE Easy 
COUNCILS AND IN THE Decree or GRatIAN 


A. Communication with Schismatics in the Early Councils 


In relation to schismatics there was in the early Churcii fittle 
legislation which forbade a communication im religious worship 
with them. The Council! of Laodicaen (343-381) forbarle all 
prayer to be undertaken in common with heretics or schismatics.* 
The remaining canons which this Council devoted ta the questian 
of communication treated specifically of heretics, no mention 
being made of schismatics® This seems to indicate that the 
restrictions which were placed on schismatics were less stringent 
than those which were placed on heretics. 

In the purported [V Council of Carthage® one cumon con- 
tained un exhortation to clerics to shun the banquets and gather- 
ings of hereties and schismatics.61 This eanon was later included 
in the Deeree of Gratian, but conjointly with canons 71 and 72 
of the same purported Council of Carthage. These latter canons 
had referred solely to heretics, making no mention whatsoever 
of schismaties. However, as found in the Deerce of Gratisn, the 
laws contained in them were made to apply likewise to schix- 

matics. Whether this be indicative of the interpretation given 
to them either by the commentators or as 4 result of the tradi- 


Can. 44: “Quod non oportet una cum hesereticis vel schismaticis 
crare.” -—- Mansi, II, 569; Bruns, I, 77. 


® Mansi, IT, 569 (can. XXXII}; YT, 565 (cans. VI, IX). 
6 Mansi calied this a Provineial Counet! and placed the date around the 
year 436. The canons of this purported Counci] are also incerpurated in 


the Statuta Hcclesias tntique, which may be assigmed with certuinty to the 
end of the fifth or the beginning of the sixth century. 


It seems equally 
certain thut the supposed IY Councii of Carthage wus not the sourer of the 
various statutes which are inearporated in the Statute Eeelesine Antiqua; 
ef, Denzinger-Baonwart-Umbarg, Enchiridion Symbolorum, Definitionum ct 
Declaratiunum de Rebus fidei et Morum (21.-23, od., Friburgi Brisgoviac: 
Herder and Co., 1937), p. 68, fta. 1 (hereafter cited Denzinger}. 


87 Can, 70: “Clericas haecretivornm et schismaticorum tam convivia quam 


sodulitates evitet acqualiter.? — Bruns, J, 148; Mansi, ITY, 957. Note: 
Brons tun) Mansi have ‘linereticorum et sehistnuticorum”; the Deeretum of 
Gratian in «. 35, ©. XXIV, q. 3, has “aut.” 
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tional understanding of these canons js diffienlt to establish.® 
Regarding this decree as found in the Deeree of Gratian the 


glossae simply indicated that the law jn its expression was but a 


crystallization of the general eusiom and tsage to which the 
Church had traditionally adhered. 


B. Communication with Schismatics in fhe Deeree of Gratin 
In the Decree of Gratian there is incarporated a text which 
bears directly on communication with schismatics in religious 
worship.* It is a letter of Pope Pelagius 1 (556-561), written 
during the Three Chapter Controversy jn response to a plea on 
the part of the faithful that schismatics be not expelled and that 
it be acknowledged as permissible to assist at their sacrifices. 
The faithful had acted indifferently toward the sacrifices of 
Catholics and of schistnatics, und they gave these reasons in 
support of their actions, as reluted in the glossae: 


1} wrong-doers should be tolerated; 


2) these schismatics had been separated from the Church for 
a long time; and 


3) their wrong-doing was the result of their ignorance of the 
law or of their simplicity of mind. 
Pope Pelagius replied to each of these arguments. He con- 


cluded his letter with a prohibition against communicating in 
religious worship with sehisinatics. The glossae were more con- 
cerned with the reasons underlying the action of Pope Pelagiua 


than with his consequent prohibition aguinst communicating in 
the sacrifices of schismatics. With reference to the first offered 
argument they stated that the principle there enunciated could 
be applied in occult cases, but not im public cases. As to the 
second, they maintained that Pope Pelagius contended that the 
duration of their schism was not a factor which decreased their 
guilt, but rather one which increased it, since it actually entatled 

$8 Olericus hacreticorum, ete. 


Lut supra}. 


Foruto conventicula non 
ecelesia, sed conciliatula sunt appellanda. 


Lem eis meyee oTandium est, 
neque psalleudum,” — e, 84, C, NXATV, 3. 
80, 84,0, XXTV, gq. 1; Falke, n, 094, 
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a greater danger of perversion when the faithful communicated 
with them, With regard to the third, they averred that the res 
soning was likewise held te be baseless, for in their ignorance the 
schismatits should have been submissive, when instead ther 
boldly resisted the ApostoHe See. Consequently the Pope fer- 
bade all public communication in their sacrifices. However, it 
wag also to be noted that no express censure was attached to the 
violation of this papal cnactment. 

In another glossa which dealth with a text which quoted 4 
letter af St. Augustine (354-430) against the Donatists, it was 
stated that anyone who in danger of death had received baptism 
at the hands of a heretic could only be praised for his section, 
but that anyone who chose freely to receive baptism in schism 
or heresy was not to be deemed a Catholic, but a wieked and 
obstinate person.” 

In regard to the reception of orders, Pope Urban If (1088- 
1099} decreed (1089) that those who in the past had been or- 
dained by schismatic bishops who were once Catholic were to be 
received niisericorditer when they returned to the Church, if 
their life and learning commended them, but that those who for 
the future would permit themselves to receive orders at the hands 
of schismatics were not to be considered worthy of the same 
concession. The Pope further declared that only inasmuch as 
the consideration of merey and the strict demand of necessity 
had motivated his action was it to have any application in the 
future, for he wanted no inroads to be made against the sacred 
canons, and he desired that they should regain their erstwhile 
strength and force. Once the emergency was past, then also 
whatever he had done to meet that emergency would no longer 
have operative effect. It was the imminent threat of far-reaching 
harm that had compelled him to mitigate the severity of the 


faw.7t 


Cc. 40, C. XRIV, q. 1; De Baptismo contra Donatistas, Lib. I, 


caput li — MPL, XLIII, 110. 
1G. 6, G. IX, q. 1; Jaffé, n. 5393; Mansi, XX, 667. 


CHAPTER IT 


FROM THE DECREE OF GRATIAN TO THE BEGINNING 
OF THE XVIL CENTURY 


AnticLe T— Laws CoNcerning SCHISMATICS IN THB 
DEcCRErALS oF Guecory IX 


In the Decretals of Gregory IX (1227-1241) there appears 
an enactment regarding the ordination of schismaties! The 
original source is canon 2 of the IIL General Council of the 
Lateran (1179), held under Pope Alexander ILL (1159-41181). 
In the early years of the reign of Alexander there had occurred 
a schism in the Church of Rome, and in consequence of ft a 
certain Octavian had been elected Pope (Victor LV, 1159-1164), 
to whom in turn there succeeded a certain Guido (Paschal ITI, 
1164-1168), These schismatics had ordained many of their 
adherents to the episcopate, A number of ecclesiasties had also 
freely taken an oath to achere ta the schism. A large-scale 
alienation of church property had followed, and a considerable 
number of benefices and dignities had been bestowed upon the 
schismatic ecclesiastics. 

Concerning all these things the III Latern Council took action 
by declaring that the ordinations performed by these schismatic 
Popes were nul] and void, as also the ordinations conferred by 
those who had been consecrated by them. The incumbents of 

_. the conferred benefices and the recipients of the bestowed digni- 
. ties were to be deprived of them. The alicnation of the ecclsi- 
astical property was without canonical effect, and all the alien- 
ated properties and goods were to be returned to the Church 
without any charge. Those who freely had sworn to adhere to 
the schism were declared to be suspended from their sacred 


orders and dignities. 


1G. 1, K, de schismaticis et ordinatis ab els, ¥, 8; Hefele-Leelereq, 
- Histoire des Conciles, Tom, V, 2me partie, p. 1088. 
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The canon used the term “trritas” in reference to the ordina- 
tions conferred by the schismatics. However, the term wus to 
be understood in reference to the execution or the exercise of 
these orders, rather than to their validity? The glossators, in 
commenting on this canon, were evidently more concerned with 
the question of the validity of the orders than with the question 
of the communicatio in sacris. 

The question of communication with schismatics taak on 
greater proportions with the separation of the Eastern Churches 
from the Holy See. However, legislation was still very menger 
with regurd to the Oriental schismatics, and it wus not until the 
close of the XVI century that general laws were instituted jor 
the suke of regulating the relntions between schismatic churches 
and the Chureh of Rome. Perhaps this was due to the fact that 
the Church was hesitant to cut off the Orientals entirely, lest the 
hoped-for attempt at reunion be made more difficult. 

Two attempts were made at a reunion during the XIII and 
XY centuries respectively. Though on the surface the attempts 
seemed successful, they produced no lasting effects. The first 
effort was made on the part of Gregory X (1271-1276) at the 
HI General Council of Lyons in 1274, and the second, at the 
General Council of Florence in 1439 under Eugene IV (1431- 
1447). The first reunion effected at Lyons lasted about eight 
years. The second reunion was repudiated formally by the 
Patriarch of Constantinople in 1472, and the other churches 
within this patriarchate followed the Patriarch’s lead. In the 
other patriarchates, however, the reunion seemed to last about 
a century. Such being the circumstances, it is exsy to see how 
there was much uncertainty among the faithful in general as to 
just what was the status of the Eastern Church. In view of 
these facts the Church was itself undoubtedly hesitant in enact- 
ing legislation concerning communication with its members. 
Consequently there is no evidence of any general legislation in 
this matter in the Corpus Turis Canonict. 


2Glogsa Ordinaria ad «, 1, KX, de sehismaticts et erdtnatis ab eis, V, 8, 
s. ¥. trritus, 
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AgticLe JI — Panticunak Law Governing THY COMMUNICATION 
WITH SCHISMATICS 


In certain particular territories, however, where the question 
was one of major importance, there is evidence of laws which 
forbade communication with schismatics. A particuiar phase of 
the communication im sacris was reflected in the celebration of 
mixed marriages, While marriage was a contract, it was also 3 
sacrament, and henee there was necessarily a communication 
between the contracting pariies when the rite was performed. 
Ig was against such unions that ihe Council of Preasburg in 
Hungary (1809) passed a statute. The decrees of this Council 
were confirmed by Ciement VI (1342-1352) in 1346, 

The fact that such legislation was passed is an mdication 
that the practice of intermarriage between Catholics and non- 
Catholics had begun to assert itself. The prohibition was di- 
rected not at the party who contracted the murriage, but at 
those who presumed to give in marriage their daughter, their 
niece, or any other blood relative. The danger of the Catholic 
party’s perversion from the faith was the reason that motivated 
this prohibition. The law did not imply an invalidating effect 
for the union which was contracted, but to its prohibition it 
attached an excommunication incurred ipso facto and the priva- 
tion of Christian burial as a sanction against the violation of the 
law. The bishop was commanded te denounce the offender as 
an excommunicate with whom all association was to be shunned, 
and if thereupon the delinquent did not repent, the bishop could 
proceed against him as against one who favored heresy, 


Aarticts IL] — Scuismatics as INCLUDED UNDER THE Laws 
GovEBgNiNG COMMUNICATION WiTH EXCOM MUNICATES 


Thus far the legislation that directiy concerned schismatics 
has been considered. It has been seen that the sentence of ex- 
communication was not applied to the general body of schis- 


3 Mansi, XXV, 222. In the present, Pressburg is perhaps better identi- 
fied as Bratislava in Czechoslovakia. 


er 
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matics. However, in several instances, as happened in the case 
of papal decrees against the leaders and instigators of schism, 
the sentence of excommunication was passed on individual schis- 
Matics, and communication with them was to be shunned as in 
the case of all other excommunicates. 

Some general notion of how such schismatics were considered 
can be gleaned from the general attitude of the Church toward 
communication with those who were excommunicated, In the 
Middle Ages the communication with those outside the Church 
was forbidden in almost every form. Al! persons under the ban 
of major excommunication were considered vitund?. They were 
to be shunned by the faithful sot only in matters touching reli- 
gion, but even in the things that fell within the sphere of daily 
association.? The question of communication iz sacris was given 
little consideration, for it followed a fortiori as a conclusion from 
the fact that communication in prefants was so severely censured. 

There was, however, a relaxation of this stern discipline under 
Gregory VIE (1073-1085), who allawed some exceptions which 
favored wives, servants, and close relatives in their respective 
association with their husbands, masters, and near of kin§ But 
for the general body of the faithful the same restrictions con- 
tinued unrelaxed until the Constitution Ad evitanda of Pope 
Martin V (1417-1431) in 14188 This Constitution ushered in a 
marked departure from the old legislation, for it practically 
abolished all the previous prohibitions on the ecomrounication 
in profanis. 

Just what kiad of communication with excommunicates had 
been forbidden becomes evident from the following mnemonic: 


Si pro delictis anathema quis efficidtur 
Os, ordre, valé, commiunio, ménsa negatur. 


This concise arrangement presented a practical summary of a 


4Hyland, Excommunication, Its Nature, Historical Development and 
Effects, The Catholic University of America Canon Law Studies, n, 49 
(Washington, DB. C.: The Catholic University of America, 1928), p. 38, 

5C£ ¢. 103, 0. ST, q. 3, 

6 Fontes, n. 45. 
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canon found in Gratian.? Still, it was not in the glassa on the 


Decree of Gratian, but in the glossa on the Liber Sextus, that 
this versified summary appeared’ The couplet is attributed to 
Hostieasis by the glossator.® 

Communication with excommunicates has not been treated in 
detail, since for several reasons schismatics could not in general 
be properly considered as jn x class with the excommunicated. 
If one examines the commentury on Gratian’s treatment of com- 
munication with the excommunicated, one will notice that the 
comments of the glussators were comcerned not so much with the 
question of communication, as with the type of excommunicated 
Some canons spoke directly 


persons who were to be shunned.” 
excommunirates, but 


of the forbidden communication with 
treated rather of the exrusing causes, such as ignorance and 
necessity, Which exempted one from the prohibition, and hence 
also from the vonsequent penalty. An exwuple of this appears 
in 4 letter of Pope Nicholas I (858-867)... No meaticn at all 
was made of the nature of the forbidden communication. ‘There 
is a similar silence on that point in the following canons in 
Gratian, 

However, the canons were clear as to what type of excom- 
taunicated person was to be avoided. It was explicitly stated, 
both in the text itself and in the glossae, that only those who had 
been excommunicated by name were to be classed as vitandi.¥2 
Gratian himself stated that. one had to be excommunicated by 


TEpistola IT Callisti Papae ? ad omnes Galliarum Episcopos, c. 2: 
“Excommunicatos quoaque a sncerdotibus nullug recipiat ante uttiusque 
partia examinationem instam, nee cum cis in oratione, aut ciho, vel potu, 
aut agculo communicet, nee Ave eis dicat, quia quicumque in hig vel aliis 
prohibitia scienter excommunicatis communicaverit, iuxta apostolorum in- 
atitutianem ct ipse sgimili excommuniecationi subiaecant.” — ¢e. 17, C. XI, 
q 3; Jaffé, n. 86; Mansi, [, 741, 

8Glosaa Ordinaria ad ¢. 3, de sententia excomimnunicationts, suspenstonis, 
et interdict?, V, 11, in VI°, 3, vy. altis. 

SCf, Hostiensis, Summa Aurea. p. 505, 

10 Of, Glossa Ordinaria ad ©, XT, q. 3. 

10, 102, 0. XI, q. 3; Jaffé, n, 2800 (a, 865). 

WO. 20, C. XI, q. 3; Jaifé, n, 2087 (a, 625-638); Mansi, X, 584. 
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name to come under the ban of a witandus.8 The bishops were 
commanded publicly and openly to publish the names of Uiose 
who were excommunicated, so that the fuithful coutd not plead 
ignorance when associating with those who were under censure.” 

Hence, even if it could be proved that schismatics were ipso 
facto excommunicated, this would not mean that they were te 
be classed among the vitand?. Certain schismaties were un- 
doubtedly excommunicated publicly and by name, but in that 
event their exclusion from Christian soriety derived mot from 
the simple fact that they were schismaties, but from the fact 
either that their excommunication had been publicly deelared 
or that it had been imposed by public condemmatery sentence. 

An added reason why one should hesitate to apply 10 schis- 
mitics the same principles that applied to the excommunicated 
is the difference of purpose inherent in the twofold prohibition 
against association or communication with schismatics and ex- 
communicates. If one investigates this purpose with reference 
to excommunicates, one can readily see that the legislation which 
applied to the excommunicate could not equally apply to the 
schismatie. Schism simply demonstrated « spontaneous depar- 
ture from the Church; but excommunieation pointed to a positive 
exclusion authoritatively imposed by the Church. 

The glossators did not treat in detail the principles under- 
lying the prohibition against communication with excommuni- 
cates, but they at least noted that contumacy was the underiy- 
ing factor in every excommunication, No one could be exeom- 
municated except for contumacy.4 It was precisely for the 
sake of breaking this contumacy that the Church forbade the 
faithful to communicate with the excommunicated, Suarez listed 
the reasons, both intrinsic and extrinsic, which motivated the 
Church in inflicting censures on her delinquent subjects.“ Among 
them he mentioned the removal of contumacy and the obsery- 
ance of ecclesiastical obedience, which the Church sought to 


12Cc, 2), 24, 26, C. XI, q, 3. 

140, 20, ©. XY, q. 3; Juffé, mn. 2037; Mansi, X, 584. 

14 Glossa Ordinerin ace. 31, 6. XT, q. 3. 

4 Suurez, Opera Omnia, disp. VI, de effectibus censurae, sect, 8. 
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achieve in consequence of its ack of depriving the delinquents of 
a spiritual good. Adder reasons were tile preservution of the 
honar and the safeguarding of che dignity of the Church, as also 
the securing of the good of the rest of the faithful -— lest they too 
become infeeted!" With the exeeption, perbaps, of the protection 
of the faithful, and of the observance of ecclesiastical obedience, 
the recounted reasons were not the principal motives underlying 
the prohibition of the Chureh agaist. communication with 
schismatics. 

Tp an Instruction of the Congregation for the Propagation of 
the Faith for the missionaries of the Orient, the reasons for 
prohibiting communication i sacris with sebismaties (and here- 
ties] were stressed as deriving fram the nutural and the positive 
divine Jaw. These reasons were: 


1) the danger of perversion from the Catholic Faith; 

2) the danger of participation in a heretical or schismatica} 

rite; and 

3) the danger for the occasioning of scandal. 

If the status of an excommunicated person be contrasted 
with that of a schismatic, it can easily bo seen that the laws of 
the Church regarding the one group would hardly have been 
efficacious when applied to the other. The excommunicate was, 
under ordinary circumstances, an individual who lived in a com- 
munity which was largely Catholic. Communication with such 
a one was furbidden for the sake of bringing him back to re- 
pentance. In the case of the sehismatie, especially if considered 
in the person of the Fastern schismatic, the same prohibition of 
the Church would have had little if any effect, for he lived in a 
community that was almost exclusively schismatic. If the faith- 
ful were forbidden to assaciate with him, the measure was prin- 


WSmith, Elements of Eeclesiasticalt Law (3 vols., Vol, ILL, 3. ed., New 
York: Benziger Brothers, 1888), (TI, 276, 277. 

188. C. de Prop. Fide, instr. (pra Mission, Orient}, a, 1729 -- Fontes, 
n. 4507; Gollectanca 8. Congreaationis de Propaganda Fide {2 vols., 
Boman: Typographia Polygtotta S. ©. de Propaganda Fide, 1907), n. 311 
thereafter cited Coli, 8. C. P. Fi), 
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cipally a defensive one, namely, to protect the faith of the 
Catholic party. 

Another difference to be noted is the following. Once the 
legislation of the Church became ineffective in its prohibition 
against communication with excommunicates, it had to be re- 
laxed, for the severe penalties attached to the violation of the 
forbidden communication were bringing more harm to the iaith- 
ful than benefit for the excommunicaled. Thus Gregory VII 
{1078} relaxed the discipline with respect to wives, servants, and 
closely related persons in the matter of association respertively 
with their husbands, their masters, and their neur relative:, for 
through their association the former had fallen a prey to excoui- 
munication, and kad made little, if any, effurt tu scek absulution 
from that censure. But the Church’s legislation which forbade 
communication i sacris with schiamatics was very closely con- 
nected with the principles of the natural and the positive divine 
Jaw, and accordingly could not yield to similar relaxation. 

In view of these essential differences between the schismatic 
and the excommunicate, it was indicated that the schismatic 
should be considered as being in 9 distinct category. That there 
was little apecific legislation regarding the question of communi- 
cation with schismatics prior to the great Eastern Schism, and 
even for some centuries Jater, is quite understandable, for schism 
as such had not been the principal issue in those earlier centuries. 


CRAPTER IIE 


FROM THE BEGINNING OF THIS XVIT CENTURY 
TO THE CODE OF CANON LAW 


ArTicLeE [-— Tue Repires anp THE INSTRUCTIONS 
OF THE SACRED CONGREGATIONS 


With reference to the matter here to be considered, the prin- 
cipal sources of general legislation subsequent. to the corapletion 
of the Corpus Turis Cananici were the responses and the instruc- 
tions of the Holy Office and of the Congregation for the Propa- 
gation of the Faith. These documents cover the span of time 
tenging from the year 1626' down to the present. During this 
period important conciliar legislation in regard to sehismatics 
was on the wane. {ft yielded its place to the deerees and the 
instructions of the various Roman Congregations. 

In the matter of forbidden communication two Popes, Clement 
VIIE {1592-1605) and Benedict XIV (1740-1758), issued docu- 
ments containing legislation of some importance. Particular 
councils in the East also treated the same point. Not only were 
abuses condemned, but also sume definite sanctions were added 
in aid of the enforcement of the new enactments. However, in 
the main it was the Sacred Congregations which, through their 
decrees, responses, and instructions, stressed the important prin- 
ciples in accordance with which the question of communication 
with schismatics was to be governed. 

The Sacred Congregations conterned with the communicatio 
in divinis were the Holy Office and the Sacred Congregation for 


10f. 8 C. de Prop. Fide, 1 ivn. 1626 —- Codificasione Canonica Orien- 
tale, Fonti (Serie I-III, Civitate Vatienna: Tipografia Poliglotta Vaticana, 
1930—), Serics I, I, 78 (herenfter cifed Fonti}. In this document the 
Sacred Congregation commanded the Nunrio to Poland to prevent in every 
possible way the joint synod of svhismaticy and Ruthenian Catholies, for 
there could be no communication between the ight and the darkness, and 
such assemblies usually produced greater diseord and enmity than peace 
and harmony. Note: In so far ns Series I of the Penti is used exclusively 
in the present work, no specific reference wil) be made to this sertes in the 


citations. 
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the Propagation of the Faith, since the matter waa one that 
touched on faith and morals, or one that called for speeial 
regulation in the mission countries of the Orient. The primurily 
treated questions related to the communieatio in dininis, al- 


though occasionally instructions were given relative tu the com- 
municatio in profanis. The instructions furnished the gencrai 
norms and directions which were to govern the question of the 


communicatio in divinis in all its usual] aspects. The responses 
shaped the application of the norms und the directians to suit 
them to particular problems, principally those which «arose in 
connection with the edministration and the reception of the 
sacraments. 

These decisions of the Sacred Congregations do not imply tho 
enactment of positive ecclesiastical law, but interpret and apply 
the natura] Jaw in the matter of religious coramunication.2 As 
interpretations they are of great value fer determining the prin- 
ciples of operation in the relations of Catholies with schismuatics. 
Jn greater part they are responses to particular questions, and 
so are to be applied only to the cases in question. However, with 
reference to gimilar or parallel cases the principles enunciated in 
these responses can be adduced as a safe norm tu follow. 

It is to be noted also that the present law of the Code in no 
way militates against the binding force of these particular re- 
sponses. Since these particular replies and instructions are in- 
terpretations of the natura! law, they are still cited today by the 
post-Code authors in interpreting the Jaw of the Code as cx- 
pressed in canon 1258. 

In the historical treatment of these responses there wil] not 
be made a complete enumcration and study of them, since they 
would have to be cited again in the canonical commentary, and 
this would lead tu needless repetition and cross references. Con- 
sequently, each response will be considered at the point at which 


its subject matter is treated in the canonical commentary. In 
the present chapter it will be sufficient to consider a few of the 


more general responses and instructions. 


2Merkelbsch, Summa Theologiae Moratis, I, n. 763, p. 582, 
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Articye TI— Generat. Norms GovraninG COMMUNICATION 
WITH SCHISMATICS 


The first Instruction presenting swme of the general nerme 
governing communication with schismaties is that of the Ialy 
Office of May 9, 1668.5 It is a rather lengthy Instruction, which 
enumerates the acts which arc indifferent in themselves and also 
the acts which of their nature are forbidden. From this Instruc- 
tion it is to be gathered that there are certain actions which, cven 
considered in the light vi attending circumstances, are indifferent 
relative to signifying the worship vf a false religion, and benee 
ean be permitted, e. g., to act as sponsor for a heretical child who 
is to be baptized according 10 the Catholic rite. However, there 
are other actions which are intleed indifferent, but nevertheless 
definitely signify, either of themselves or in consequence of the 
attendant circumstances, the worship of a false religion, and 
consequently are not to be permitted, c.g. to give one’s child 
over to heretics to be educated and instructed by them, But 
even an indifferent action which does not signify a false worship 
can be permitted only where there is no contempt of the faith, 
no scandal, and no danger of perversion from the faith. 

On April 10, 1696, the Congregation for the Propagation of 
the Faith in a reply to the Italo-Greeks instructed the Archbishop 
of Philadelphia, Miletius Typaldus, that it was not permitted for 
him to communicate with schismaties in rites and ceremonies 
which in any way involved error, schism, or the suspicion of 
either, or in the admimistralion and the reception of the sacra- 
ments. In other mutters, if there was neither scandal nor offense 
to Catholics, he could fellow the counsel of theologians.‘ 

A doubt was presented to the Congregation for the Propaga- 
tion of the Faith, namely, whether it wae licit, and in what case 


and under what precautions, for Catholics to communicate with 
to go to their churches, and ta be pres- 


schismatics and heretics, 
ent at their eeclesiusticul funerions. The response of the Con- 
Bregation was very general It stated that for a solution of 


3 Fonti, 1, 81, 


4Fonti, 11, 81. 
59 jul. 1723 — Fonti, Ti, 85. 
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these doubts the particular facts and circumstances would have 
to be known. However, the general principle was always ap- 
plicable, namely, that Catholics must in every way abstain from 
acts which would approve a false sect, from acts of comrounica- 
tion in a schismatic rite, from acts entailing the danger of per- 
version, and from acts which would offer the occasion of scandal. 
If any further doubts remained, the questioners were to resolve 
them by consulting the doctrine of approved theologians and of 
experienced missionaries. 

In 1729 a similar responge® was given for the mission coun- 
tries. In a substantially similar preamble it wag stated that it is 
morally impossible to furnish any general rule which would 
apply to any and every group of people, to any and every region, 
and to any and every period of time. ‘This much, however, could 
be said, namely, that the communicatio in divinis with heretics 
and schismatics was in practice regularly to be considered illicit, 
either in view of the likelihood of a participation in a heretical 
or a schismatical rite, or on account of the danger that scandal 
would be taken, or the occasion for scandal would be given. 
These circumstances in practice regularly attended the communt- 
catio in divinis with heretics and schismatics, and hence such a 
communication was forbidden by the natural and the positive 
divine law. As a consequence there was no possibility of the 
granting of a dispensation, nor was there any subterfuge that 
would excuse one in such an act of communication, as long as 
such circumstances prevailed in a case. 

Scarcely ever could one expect among the heterodox the 
existence of a rite which was not tainted with some error in the 
matter of faith, since they venerated schismatics and observed 
the feasts of those who died in schism. They commemorated 
schismatic patriarchs and bishops in their Hturgy, and com- 
mended them as preachers of the Catholic faith. There could 
ordinarily be no pretext in justification of even a mere material 
assistance; such assistance also was ipso facto interdicted, for it 
too implied under usual circumstances the presence of a moral 


6 Fontes, n, 4507; Fonts, Ui, 85. 
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danger or the likely threat of scandal. The reason that was 
adduced as making euch communication at all allowable was the 
persecution to which the Catholics would otherwise be subjected 
by schismaties or heretics. Missionarics were instructed ta see 
just to what degree this persceution or the imrninent threat of it 
extended, whether, namely, there was question of a real persceu- 
tion, or perhaps of a mere inquiry, nettling though it might be, 
regarding the faith fo which Catholics pledged their adherence. 

Such as had communicated im divinis with Greck schismatics 
were to be refused the sacrament of penance outside of a case of 
extreme necessity 7 

The unbidden, unconstrained, and voluntary attendance of 
Protestants at Catholic services conld be tolerated, but Catholics 
could not positively invite them to attend, for through such an 
invitation they would make themselves co-operators in a for- 
bidden communicatio in divinis® It was permitted for Creck 
schismatics to he present at Catholic services and to assist mate- 
tially, as Jong as the sacraments were not administered to them, 
as long as there was no active communicatio in divinis, and pro~ 
vided also that the schismatics had not been specifically invited.9 

The Provincial Synods also passed legislation concerning 
communicatio in divinix, The Provincial Synod of the Russian 
province for the Greek Rite in union with the Holy See (1720) 
condemned the practice of going to strange pastors fpastores 
ettraneos) and to their churches either for the reception of the 
gacraments or for the sake of satisfying a personal spiritual 
devotion, lest there be the appearance of taking an active part 
with those who were outside the fold. Ordinaries were to pro- 
ceed against the delinquents as against persons suapect.!? 


78, O. S. Off., 10 maii 1753 — Fontes, n. 804; Fonti, IT, 97. 

88. 0. 8. Off., instr. (ad Praef. Mission. Tripol.} mense ian, 1763 — 
Fontes, wn, $12; Col. 8. 0. P. Fi, a. 447; Fanti, LT, 103. 

93. G, 8. Off., 22 sept. 1763 —- Fontes, n, 813; Ponti, T, 103. 

40 Ponti, XI, 155 (8); deta et Deereta Sacrorum Conciliorum Eecen- 
tiorum, Collectio Lacensis €7 vals., Friburgi Brisgoviae: Herder, 1870- 
38905, UJ, 28 dG (hereafter cited Coll. Lac.}. The Synod cited here is also 


referred to as tho Synod of Zamosé. 
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The Provincial Syro-Maronite Synod of Mt. Lebavon (1738) 
stated that those who communicated te divinéy with heretics or 
with schismatics, or aiso those whe received their henedictions, 
which in reality were majedictions insteud, made themselves alien 
to God. Such as received the sacraments from heretics or scliis- 
muties, or frequented thetr churches for services, were to be very 
seriously punished by the ordinary.” 

There were aiso two papal docuinents of note concerning 
communicatio in seerts. Clement VIIT (1592-1605), in his In- 
struction “Sanctissimus” af August 31, 1595, stated that these 
who had received ordination at the hands of schismatie bishops 
who apart from their schismatic status were properly consecraicid 
-—the necessary form having been observed ~- did indeed receive 
orders, but nut the right to exercise them. 

Benedict XIV (1740-1758) confirmed this doctrine of Cloment 
VI in the Constitution “Eist pastoralts” of May 26, 1712.4 
On the question of schismatie ordinations these two papal dacu- 
ments present a practically identical wording. Not only was the 
recognized validity of schismatic orders established, but further 
points were clarified. Schismatic bishops were not to be ad- 
mitted for the conferring of orders or for the administration of 
other sacraments. 


ARTICLE ITI — EccLEsIAsticaL SANCTIONS 


There is no evidence that in the universal law of the Church 
any censures were attached to the violation of the prohibition 
against the communicatio in divinis with schistmmatics prior to the 
present Code of Canon Law. Canon 2319 states that. a laiae 
sententiae excommunication reserved to the ordinary is incurred 
by Catholics who contract marriage before a non-Catholic uiin- 
ister in violation of the prahibition of canon 1063, §1, The same 
eensure is incurred by those who knowingly presume to offer 
their children to non-Catholic ministers for baptism. It is 


i Forti, X11, 226; Colt. Lae., IT, 99 a. 
Li Fontes, a. 179. 
REVI, n, KILL —- Fuates, n, 328, 
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doubtful whether ihe Constitution “Apostolicae Sedis? (October 
12, 1869) of Pius IX (2846-1878! listed in its enacted censures 
the act of going before a non-Catholic minister, and the declara- 
tions of the Holy Office on this point seem to vary. 

In particular territories, hawever, censurcs were in force 
against the forbidden comnunicatio in sacris before the ume of 
the present Code of Canon Law. The HI Plenary Council of 
Baltimore (1884) enacted a fntae sententiae excommunication 
reserved to the ordinary for an attcmpted marriage on the part 
of Catholies befure a non-Catholic minister.” 

An undetermined fercndae senfentiae penalty was enacted by 
the Syro-Maronite Synod of Mi. Lebanon (1736) with potential 
application to these whe had reeeived the sacraments from 
heretics and schismaties or had frequented their churehes.%@ 
There was an obligation on the part of the ordinary or the parish 
priest to denounce one who communicated in divines with hereties 


or schismaties or infidels. The denunciation was te be made to 


the Patriarch? Those whe defeeted from the faith into schism, 
schismatics, and those who withdrew from the obedience due to 
the Roman Pontiff and the Most Reverend Patriarch, the “fau- 
tores, receptores, ets credentes et generaltter quilibet illorum 
defensores,” those who received the sacraments from heretics, 
those who commemorated their leaders who had been condemned 
by the Chureh, or venerated them as saints-~all these were 
eases reserved to the Most Reverend Patriarch.¥ 


i4Schenk, Phe Matrimontal Impediments of Mixed Religion and Dis- 
parity of Cult, The Catholie University of America Canon Law Studies, 
p. 51 (Washington, D. CL: The Catholic University of America, 1929), 
p. 266; Leech, 4 Cumparative Study of the Constitution ‘dpostelteae 
Sedis" and the “Codex Juris Canonici,’ The Catholie University of America 


Canon Law Studies, n. 15 (Washington, D. (.: The Catholie University of 


America, 1922), pp. 91 it. 
W deta et Deereta Concitii Plenuriit Baltintorensis Terttl, A. D. 188d 


(Baitimorae: ‘Pypis Joannis Marphy Socinrum, 1886), n. 127. 
16 Pars I, enp. J, n. 4 — Coll, Lee, J, BO uk; Bonti, XT1, 225. 
WIbid., no 6 — Coll. Lae., IT, 100 be: Fort, XII, 449, 
Pars. HT, cap. Vy Cubetia prime —- Cotl, Lue, JI, 136; Forti, XT, 
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In the Vicariate of Constantinople there were several reserved 
cases, namely, the sins committed by those wha received any af 
the sacraments from a heretical or a schisoatical minister, by 
those who advised recourse to such ministers for the acmvinistra- 
tion of the sacraments, by those who had their marriage or spon- 
saiia blessed by s heretical or a schisinatical minister, by thnse 
who acted as wituesses at a Marriage celebrated before a heretical 
minister, and, finally, by those who offered their homes as a place 
for the celebration of marriage in the presence of an orthodox 
priest. 


19 Souarn, Prazia Missionarit in Oriente Servata (Paristia, 1911), pp. 
20, 21, 170, 208 (hereafter cited Praxis Mtssionarti). 


PART Two 
CANONICAL COMMENTARY 


CHAPTER IV 


GENERAL NORMS GOVERNING COMMUNICATION 
WITH SCHISMATICS 


INTRODUCTION 


The general norm governing the communication of Catholics 
with schismatics is enunciated in canon 1258 of the Code of 
Canon Law. This capon does not expressly mention schismatics, 
but uses the more general term, non-Catholic, a term which in- 
cludes all those who are not of the true faith, namely, heretics, 
schigmatics, infidels, and apostutes. Consequently schismatics 
are comprehended in the present law, and according to the letter, 
of the law communication with schismatics is governed in exactly 
the same way as communication with all other non-Catholics. 

Canon 1258 is the only canon which treats directly of religious 
communication. It states the general priaciples which govern 
all religious communication, whether it be in regard to the sacra- 
ments or with relation to any other sacred functions. However, 
there are other canons which treat indirectly the matter of com- 
munication, as in the administration of the sacraments (can. 731, 
§2), the bestowal of blessings (can. 1149), the granting of abso- 
tution in danger of death (can. 882), and the regulation of place 
for the celebration of Mass (can, 823). 

The Code does make a distinction between the different 
classes of non-Catholics (can, 1325), so that there is an essential 
distinction between the heretic and the schismatic. However, in 
the question of religious communication all non-Catholics are 
placed in the same category, and religious communication is 
equally forbidden with the one as with the other. Hence, one 
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may wonder why the question of religious communication with 
schismatics is treated as a distinct topic, Jf one considers the 
literal interpretation of the law, there would seem to be no dif- 
ference between the communication with heretics and the com- 
munication with schismatics, 

It. is true that the principles remain the same whether they be 
applied to heretics or to schismatics, but the difference arises in‘ 
the application of these principles. In the present treatise the 
consideration of the cireumstunces and occasions attending the 
act of religious communication will be restricted to those factors 
which are common to schismaties. ‘There are undoubtedly more 
occasions for religious communication with schismaties than with 
other non-Catholics in view of the similarity in the matter of 
worship af Catholics and schismatics. There is a general pre- 
sumption that schismaties have valid sacraments, probably, in 
virtue of canon 209, even when jurisdiction is required for their 
valid administration, which concept is something foreign in rela- 
tion to most of the heretical bodies, except in the case of baptism 
and of matrimony, Although today one ean consider schismatics 
as heretics, at least theoretically, they are from a practical view~ 
point closer to the whole truth than any other non-Catholic body. 
In this respect they may be placed in a distinct category. 

From another practical point of view the danger of communi- 
cating with schismatics ts far greater than that with regard to 
other sects, because of the similarity of their rites and ceremonies 
to those of the Church, This is especially true ia corresponding 
disciplines of the Oriental Catholic and “Orthodox” Churches. 
For this reason such communication may be mare pernicious, 
and indifferentism may easily result. A Catholic would be more 
inelined and more exsily persuaded to consent to communicate 
with schismatics than he would be were it a question of heretical 
worship. In view of these differences, communication with schis- 


1Cappello, Practatus Canonico-Moratis De Sacramentis (3 vola. in 6, 
Romae: Domus Editurialis Mavictti, 1935-1945; Vol, I, 4. ed., 1945; Vol. 
II, purs 1, 4. ed., i944; Vol. ET, pars Th, 2. ed, 1842; Vol. TL, pars Fly, 
1985; Vol. ITI, partes I, 11, 4. ed., 1939}, Vol. II, pars J, m. 349 (here- 
after cited De Sacramentis). 
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matics presents a distinct problem somewhat different from other 
types of communication. 

In practice, alsa, there is noticeable a decided tenienee in 
favor of the schismmatie. Catholics cannot compromise with 
schismatics in their teachings, but therc is more often manifested 
4 more considerate attitude towure the incividual sehismatic 
than toward the heretic, who is so far fram ibe truth. his atti- 
tude of mind has perhaps ied to some abuses und practices which 
cannot be permitted or tolerated since they are wrong in prin- 
ciple, though many practices can be permitted as tong as they 
remain short. af active religious participation in schismatic rites. 

Many authors toduy consider schismatics to be guilty alsa of 
heresy. They base their doctrine principally on the definition by 
the Vatican Council in 1869 of Papal infilhbitity. Sclusmatics 
at Jeast by their actions imply a denial of tuis dogma. Muny of 
them are in good faith, but many, too, nre guilty of formal heresy. 
Nevertheless, this fact of the definition on Pupal infallibility has 
not in actual practice effected a substantial change in the nature 
of schismatical sects. They still retain their identity, and are 
constituted as a group distinct from other heretical groups. 

With the passing of time the gap between the Catholic 
Chureh and the Oriental schismatic churches widened, but the 
schismatics have retained many dognias, traditions, and rites 
whereby they have much in common with Catholics at least in a 
practical way. Hence the problem of communication witl them 
is still a problem distinct froin that of communication with here- 
tits, and one which accordingly is worthy of specific considera- 
tion. The Church still lives in the hope of uniting the Hast and 
the West. As long as that hope survives the Church cannot treat 
lightly the question of religious communication with schismatics. 
There are principles to be preserved, but there are also souls to 
be saved. The problem is a delicate one, but if it be duly under- 
stood, then souls can be saved without the sacrificing of principle 
in so far as human efforts can be employed to the end of securing 
the salvation of souls. 
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AnrTICLE [ -—— AcTivE PARTICIPATION 
(Canon 1258, §1) 


The Catholic Church is intolerant of the dogmatic errors af 
non-Catholics, for the opposite attitude is nothing other than 
indifferentism, and this is condemned by the Church. Truth is 
one, and the Chureh, which has been given the commission of 
preserving that truth, cannot tolerate errors in faith. However, 
in practice the Church, with the hope of leading all people to the 
truth, takes a kindly attitude toward persons who are in error, 
and congequently it stresses the need of Christian tolerance. The 
Chureh indeed condemns error, but ever remains soticitous for 
the salvation of the person who is in crror? {t exhorts its sub- 
jects to be mild in their judgment of non-Catholies, and insists 
that in their social obligations and ardinary human relations they 
perform all the duties which pertain to the law of Christian 
charity. However, the communication with non-Catholica can- 
not be carried to the point at which Catholics would expose 
themselves to the danger of perversion from the true faith. 
Hence any communication with non-Catholics which involves 8 
danger of perversion or offers an occasion of scandal remains 
inherently illicit in consequence of the unchanging divine law, 
which cannot but disapprove of all voluntary risks for one’s own 
true faith and of all direct occasioning of scanda) for others. 

Communication is forbidden in virtue of the divine law, but 
the Church has more clearly defined what kind of communication 
is forbidden and what type of participation can be permitted 
with non-Catholics. This law of the Church which regulates 
Teligisus communication with non-Catholies is stated in canon 
1258 of the Code of Canon Law. Paragraph 1 of this eanoa is in 
general a restaternent, if not of the natural law itself, then cer- 
tainly of the divine positive law. It reads as follows: 


Haud licitum est fidtelibus quovis modo active assistere 
seu partem habere in sacris acatholicorum, 


2Sipos, Lxchtiridion Ivris Canonict, p. 699; Denzinger, on. 1715-1713. 
3 Pius [X, ex cucyel. Quaute conficientur moerere (ad Episcopos Italiac), 
10 aug. 1863 —- Denzinger, um. 1677, 1678, 
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it may here again be noted that the present law of the Church 
is concerned with only that type of participation which is known 
as the communicatio in sacris, or religious communication. The 
communicatio in profanis, or civi} communication, is farbidden 
by Canon Law only in the case of zitandz. In all other cases the 
licitness of civi} communication must be judged in accordance 
with the principles of the divine law. 

Schismatics as such sre not eifund?, and hence there will be 
ne occasion to treat of the prohibition of civil communication in 
regard to them. The Holy See hs in the past given several re- 
sponses in regard to civil communication with sehismatics, but 
since the Jaw of the Church today disregards the matter, the 
present dissertation will dreat solely of religious communication. 
However, one should noice in passing that, although civil corn- 
munication is not forbidden by the ecclesiastical law, such com- 
munication is very often not expedient. Too much familinrity 
with non-Catholics gives rise to doubts concerning the faith, to 
8 sense of indifferentism, and frequently leads to the contracting 
of mixed marriages. 

Religious comrounication, as considered by the present law of 
the Church, has reference onty to acts of religious worship which 
are public and which are exercised in a religious sect. An act is 
considered public when it is performed with the authorization of 
a non-Catholic sect. Private religious communication with indi- 
viduals of a non-Catholic sect is not considered in Church law. 
It is governed according to the dictates of the divine law. In 
view of this the principal object of the present discussion will be 
‘the consideration of public religious communication with schis- 
maatics, 

Active religicus participation with schismatics is always in- 
trinsically iJicit4 The reasons for this absolute prohibition of 
canon 1258, 81, have their origin in the natural and positive di- 
vine law. These reasons are: 1} The Church is the only de ture 
existing true religious society in which it is licit to render to God 
the worship that is due Him; 2} the giving of scandal through 
one’s quasi-approval of a false sect must be avoided; and 3} the 


4Cf. Beste, 7rtroductio in Codicem, p. G14. 
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danger of perversion from the true faith must remiin effectively 
neutralized 

Tn consequence of the first reason it is illieit to assist actively 
or to tuke part in all forms of worship exercised by non-Catholics. 
Since Christ, our Lord, established one Church and gave it gu- 
thority to teach all men, there is only one authorized way of 
worshipping Him. Consequently, outside the true Church oue 
eannot licitly worship the true God. Even though ile rice be 
Catholic in form, yet when it is perforined uncer the cirection of 
a non-Catholic sect, then any direct participation in such a rite 
is illicit, execpt in a case of extreme necessity. Tt follows that 
the reception of the sacraments in such a rite would likewise be 
illicit exeept in s case of extreme necessity with relation to the 
saeruments of baptism: or of penance, or also of extremne unction 
if the latter sacrament must supplant that of penance.” 

The acts of religious worship performed by schismatic sects 
are acts of superstitious worship and hence are illicit, This fol- 
lows from the nature of superstition, which denotes cither the 
worship of a false deity or the unlawful worship of the true 
deity. Among schismatics there is indeed a worshipping of the 
true deity, but the worship is paid in a manner which is unlaw- 
ful. The ministers are unauthorized to perform sacred rites, and 
there is scarcely a sect arnong schismatics that ts not tainted 
with some heretical doctrine? 

However, there are some authors who make the following 
distinction as to the intrinsic ilheit nature of active religious 
communication?® They state that to perform a sacred function 


5 Coronate, Institutiones, II, n. 435, p. 155; Blat, Commentarium, 1Y, 
165, 

6 Davis, Moral and Pasteral Theology (4. ed., 4 voly., London: Sheed and 
Ward, 1945), 1, 282. 

7 Merkelbach, Summa Theologiue Moratis, T, n. 755, p. 584. 

8 Actinys-Damen, TFheologia Moralis secundum doctrinam 8. Alfonsi de 
Ligorio Doct. Evclesiae (13, ct., 2 ¥ols., Romae: Murietti, 1939), I, nu, 416, 
p. 314 (hereafter cited Theologia Muoralis). 

9Cf, Fontes, n, 4507. 

10 Suarez, Gpera Omnia, De fide, disp. KXI, sect. 3, n. 5 (Suarez also 
cites Sancius (-+ va. 1624) and Navarrus (+ 1586) in support of his 
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at the same time with non-Catholics and in a non-Catholic rite 
is intrinsically illicit. On the other hand, to rommunicate with 
them mn their sacred functions if these are administered in 4 
Cathohe rite is not iicit as such, The danger to failh and the 
danger of scandal which ordinarily accompany this aetion would, 
however, render the act illicit. Thus the act would be ilheit 
even apart from the positive prohibition of the Code. 

Pope Benedict XIV (1740-17581 also referred to authors in 
his dey who considered certain types of active rcliginus partici- 
pation licit.™ These wuthors cid not even consider it iheit ta 
receive the sacraments from heretics or from schismatics, al- 
though they did jay down the following conditions for such re- 
ligious communication: 1} that Catholies had a very grave and 
urgent reason for placing such tm act of religious communication ; 
2) that the heretical or schismatical minister who administered 
the sacrainent, be validly ordained, that he administer the sucra- 
ment in the Catholic rite, and that there be no erroneous rite 
added by him; 3) that this communication be nat considered as 
an external profession of a false doctrine; and 4} that. there be 
no scandal given. There were many who were opposed to this 
apinion, and it was considered not to be safe in practice. All the 
conditions had to be present at the satne Lime before the religious 
communication could be considered as permissible, and such & 
situation was regarded as practically impossible of occurrence. 
Hence it was that the Sacred Congregations of the Haly Office 
and of the Propagation of the Fatth always considered this kind 


of communication as illicit. 
All types of active religious communication with non-Cath- 


‘etand}; Sporer, Fheologia Meratiy (2 vols, ia 2, Vonetiis: apud Nicolaum 
Pezzana, 1731), 1, tr. 2, ¢. 2, seut. 3, a, 31; Vermeerach-Crensen, Epitome 
Turis Canonici, Il, u. 576; Regatillo, Iustitufiones Turis Canonict, TY, a 
$4; of. Bouscaren, “Co-operation with Non-Cathotica’ Theological 
Studies, JIT (1942), 489, 

Ul Benedietus KIV, Pe Synodo Dioevesana (2. cd., 2 vols. Parmae, 
1764), I, Lib. Vi, ¢. 5, p. 234. Pope Benedict did not condemn outright 
the opinion of these authors, but he stated that in practice it was almost 
impossible to find verified al] the conditions which were set by them for 


the lawfulneas of the act in question. 
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olies are gravely illicit. Such assistance is intrinsically and 
gravely evil for a) if the worship is non-Catholic in form (as in 
the Mohammedan ablutions, or in the eating of the Jewish 
paschal lamb), it expresses a belicf in a false crecd symbolized 
in the ceremony, and b) if the worship is Catholic in form but is 
undertaken under the auspices of a non-Catholic body (as in the 
celebration of Mass by a schismatie priest}, it expresses either 
faith in a false religious body or rebellion against the true 
Church? 

The obligation to avoid exposing oneself to the danger of 
perversion and to prevent giving scandal to others proceeds from 
the natural divine law, The positive divine law on the other 
hand forbids one to perform such an action which would be 
tantamount to at least an external denial of faith and a quasi- 
profession of a false sect. This prohibition is expressed in the 
words of our Lord: “He that shall deny me before men, I will 
also deny him before my Father who is in heaven.’ 4 

Just es one would be forbidden to profess openly his belief in 
a false sect, so also he is forbidden te place actions which have a 
religious signification and which are employed in the sacred 
religious functions of a fatse sect. Such actions imply a denial 
of the true faith. Even if these actions are simulated, that is, 
even if one has no intention of communicating formally in such 
8 forbidden form of worship, still the actions themselves arc 
illicit. Since they have but a single acknowledged aim, namely, 
to point to a form of worship, the actions will be imterpreted as 
implying a profession of that worship. In and of themselves, 
then, such actions are iHicit, and always and under ali circum- 
stances are forbidden.4 If the actions were simulated, they in- 
volved an additional malice of falsehood.® 

It had indeed been contended that it was licit to simulate 
false worship under certain conditions when a grave reason was 


2 McHugh-Callan, oral Theology, I, p. 376, n. 964. 

18 Matthew, KX, 34; Coechi, Commentarium, V, n. 93, p. 179. 

14 Suarez, De fide, disp. XLV, weet, 1, uw. 5 -— Opera Omnia, EYE, 382. 
(Bvarez here treated of religions commuuication in general.) 
15 fbid., n. 6 —- Opera Omauia, XIT, 382. 
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present, but Susrez pointed out the fallacy of the arguments 
invoked in support. of that doctrine When an action implied 
an approval and a profession of false worship, no contrary in- 
ternal intention could justify the placing of such an action, no 
matter what the consequences might be. 

Even though one should simulate an active religious partici- 
pation in view of same imminent grave danger, he would be 
exposing himself to the danger of perversion and would be giving 
scandal to other Catholies. ‘This would be especially true if the 
actions were repeated frequently, for such a practice would soan 
lead to a sense of indifferentism, to a gradual alienation from the 
true faith, and to a corresponding attachment ta the false sect. 
There is question nol only of 4 personal danger to one’s own 
faith, but also of one’s conduct as furnizhing an aceasion of sin 
te others through the seandal which is given to the weak, Tho 
latter is especially true if the one who communicates with schis- 
matics in their form of worship is reputedly a faithful member 
of the Church. 

Furthermore, the question is concerned net only with the fact 
of probable scandal for other Catholics, but also with the fact 
that through a Catholic’s active religious communication with 
non-Catholics the latter are very often confirmed and strength- 
ened in their errors? There is a natural tendency on the part 
of non-Catholics, and especially of schismatics, to seek confirma- 
tion and support for their belicfs. They glory in affirming that 
they have the same sacraments, the Real Presence, the apostolic 
succession, and other similar marks in common with the Catholic 
Church. They realize wherein the difference lies, but it is a 
great boon to them if they sce Catholics coming to their religious 
services and conducting themselves in a way which seems to 
indicate that they consider the schismatic church to be just as 
good as the Catholic Church. Consequently, to perform an act 
of religious eomrounication would be jflicit, for in so doing one 
wauld confirm the schismatic in his adherence 1o a false sect. 


W Ibid,, sect. 4d, nn. 3-5 ~- Opera Omnia, NII, 391, 392. 
. WWernz-Vidal, fus Cancenieum, Tom. UY, Vol Ty, nu. 347, p. 445; Stpas, 
Eachiridion Turis Cunonict, p, G99. 
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His conversion to the true faith would correspondingly be inade 
more difficult. 

Active participation in any form whatsoever is forbidden, for 
canon 1258, §1, explicitly states “quows niado,” so that to take 
an active part in a non-Catholic rile even by incre presence 
would be contrary to the ruling of the canon.® Thus it would be 
considered an active religious communication to be seated aimung 
a congregation of Quakers as if in meditation, fer this scton, 
though seemingly indifferent, would naturally have to he inter- 
preted as an active participation in a religious mte9 

The phrase partem habere, as employed in eanon 1258, $1, 
serves simply as a further explanation regarding the factor of 
active assistance. This is evident from the use of the canjunetien 
sew between the word assistere and the phrase partem habere. 
By using the term eentholicorum the law of the Code compre- 
hensively includes all thase who are not of the true fold, namely, 
heretics, sehismutics, infidels, and apostates. Mare precisely the 
acatholici are those who, whether baptized or unbaptized, adhere 
ta some sect outside the Church Adherence to a sect is ¢ 
necessary condition, for the law of the Church contemplates only 
the publie religious communication. The passibility of a public 
religious conumunication with one or even a group of non-Cath- 
olics who are not. members of some sect seems not admissible in 
fact. Prior to the law of the Code the prohibitions against 
religious communication contained in the numerous responses of 
the Holy See concerned specific sectarian groups, and prineipally 
heretical sects. But in the Code all non-Catholies are placed 
in the same category. 

If there be some civic celebration or common cause for re- 
joicing in a community, Catholics must strive, in view of the 
prohibition of canon 1258, §1, to have separate sacred solemnities 
rather than join with non-Catholics in their saered rites, 


18 Blat, Commentarium, LY, 165, 

19 McHugh-Callan, Aforai Theology, I, p. 377, n. 966, 

20 De Meester, Compendium, IIL, Pars I, u. 1252, p. 153. 
2i Vermeerach-Creugen, Epitome Turis Canonici, 11, a. 577. 


General Norms Governing Comamunication with Schismatics 49 


ArTicLe II —— Passive Parvicivation 
(Canon 1258, §2) 


Although active participation is absolutely forbidden under 
all circumstances, a passive participation or a material presence 
is permitted under certain conditions for a grave reason, as is 
stated in canon 1258, §2: 

Tolerart potest praesentia passiva seu mere materialis, cinilis 
officit vel honoris causa, ob gravem rationem ab Episcopo tn case 
dub probandam, in acatholicorum fincribus, mipliis similibus- 
que solemnits, dummodo perversionis et scundali periculum absit. 

As has been noted before, the Code speaks of this passive 
participation as a material presence, and not as a passive com- 
munication. The latter expression is more properly applied to 
the toleration of a non-Catholie’s presence at the sacred functions 
of Catholics. In the present dissertation this type of eommuni- 
cation will be referred to as a negative communication. 

A passive participation or a material presence obtains when 
one, though corporally present, docs not join in any way in the 
prayers and rites of the public worship of non-Catholics” One 
exhibits a passive participation or a matertal presence when one 
is at hand as a mere spectator without giving any signs of ap- 
proval. Of course a Catholic could kneel before the Blessed 
Sacrament in a schismatic service, but it would not be permis- 
sible for him to exhibit other signs of religious devotion which 
would identify him as a communicant along with the others 
present at the service 2% 

One who puts in but a materia} presence has no intention of 
joining in any of the acts of worship.# There is no intrinsic evil 
in such a passive presence. In and of itself the action is indif- 
ferent, but the character of its morality may become vitiated in 
consequence of an accompanying wrong intention. One cannot 
shaw any approval of the ceremony that is being performed, 
especially if it should be performed according to a non-Catholic 


23 Beste, Ivttroductia in Codicem, p. 614. 
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rite. One must net only preserve the true faith internally, bat 
one must so ronduct oneself that it remains evident that one in 
no way joins in the rite which is being observed A materia! 
presence would be impossible in relation to those ceremonies 
which through one’s participation in them in any measure or 
manner necessarily imply an active participation in the sacred 
rites of non-Catholics.* Thus one could not hold a child that is 
being presented for baptism by a schismatic minister in accord- 
ance with his ritual, fven if one excluded the intention of as 
sisting 4s sponsor and cansidered the action as indifferent, still 
the action of its very nature implies an active religious participa- 
ton. 

The use of the words tolerari potest in canon 1258, §2, indi- 
cates that what follows is not comprehended under the prohibi- 
tion enacted in paragraph 1 of the same canon. Yet the tolera- 
tion of the act of passive presence is conditioned on the factor 
that no express approval be implied in consequence of such a 
presence? The fact that the Church can and does tolerate 6 
passive presence is an indication that such 4 participation is not 
inherently illicit’ The Church does not lend any positive ap- 
Pproval for a passive presence; it merely tclerates such a presence, 
and then only under precisely indicated limitations. Hence, even 
this type of participation is forbidden to Catholics except under 
certain conditions which are expressly mentioned in the canon. 
The terms civilis offic vel honoris causa give expression to the 
occasion rather than to the reason or the cause which acknowl- 
edges a passive presence as permissible. These occasions, how- 
ever, May very frequently if not also usually offer one a grave 
reason which makes a passive presence permissible. 

Thus, for exampic, ane may be an official of the state and as 
such be expected to be present at the funeral of a non-Catholic. 
The fact that he has this civil obligation occasions his presence. 


2 Cocchi, Commentarium, V, un. 93, p. 280. 

2 Coronata, Znstitutienes, E1, nu, 836, p. 156, 
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The grave causc, however, in consideration of * Yt becomes 
permissible for him to put mm his presence is the fact that much 
harm would in all likelihood result if he ahsented himself from 
attendance at the burial service. Just reasons which could make 
attendance at the burial service permissible are the following: 
1) the bond of relationship; 2) the achievement of good will and 
civic co-operation through the honor bestowed in consequence of 
one’s attendunce; 3) the avoidance of enmity; 4) aversion of 
hostility toward the Church; 5} the preservation of social peace 
and tranquillity; 6) the fostering of some beneficial legislation 
which would greatly favor the Church; or 7) the retaining of 
one’s position or means of employment, e.g., that of a domestic 
servant. 

The nature of the occasion presented by the possession of 
civil office or the necessity of giving honor is sufficiently clear 
and well known in practice and customary usage among men, 
whether on the part of the relatives, the friends, or the associates 
of non-Catholics, or on the part of officials and magistrates, who 
must be present ai non-Catholic services in consideration of the 
public office they hold. Because of the official position of the 
Catholic his presence will be interpreted as the material assist- 
ance of a civil official, and not as an act of approval for the 
particular form of worship in use at the ceremony.” 

A leas grave reason would suffice to make an act of attend- 
ance permissible for an unknown individual when he js present 
for reason of study to observe a certain rite or to hear the chant 
of non-Catholics. Of course, a particular law such as exists In 
Rome with reference to Protestant churches could prohibit even 
such an attendance.*? 

The more important the sacred function is, and the more 
closely it pertains to the non-Cathalie worship, the graver also 
must be the reason which will suffice for making a material 
presence a tolerated and permissible act. The functions of re- 
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ligious worship can he divided into primary and secondary wor- 
ship. The primary acts of divine worship are sacrifice, the 
administration of the sacraments, and the dispensing of the 
sacramentals. On the other band, prayers, processions, ie pro- 
fession of vows, the taking of oaths, ihe recitntion af the divine 
office, the singing of hymns or also the reading of the Seriptures 
in common are secondary acts of divine worslip. Of course, in 
the Protestant religion these secondary acts may eonstitute the 
central or distinctive service, and aa such they would have to he 
judged accordingly. Hawever, this division ean be aptly applied 
to all schismatic sects. With relation to this division i ean be 
stated thet a greater reason would be required for ns passive 
assistance al primary than at secondery acts of religious war- 
slip.54 

One must also take into consideration the local customs as 
tolerated by the ordinary, the distinctive emphasis which socially 
attaches to attendance at funeral services or at other religions 
functions, the degree of relationship with the deceased, and the 
particular status and character of the person assisting. Hence, 
if the ordinary of the place absolutely refuses to permit non- 
Catholics to act as witnesses at a mixed marriage, there will 
hardly arise a case when one could permit such a purticipation 
on their part. Also, if there were to be held « funeral in relation 
to which it were known in advance that open ridicule would be 
directed at all religious practices, one could not be permitted to 
assist even passively. Again, if one were only remotely related 
to the deceased and even this relationship were not manifest te 
the people in attendance, there would be little need for or expe- 
diency in tolerating a passive assistance at the funeral service. 
The condition and status of the person assisting must atsy be 
considered, for greater harm wauld result if 2 priest or a religious 
assisted than if a Jayman who was hardly known to the by- 
stunders assisted at the service. 

If there is any doubt as to the gravity of the reason, the 


BMeHugh-Catlan, dferat Theology, I, p. 376, wu. 963. 
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approval of the bishop must be given. Under the term bishop 
there is also understood here the abbot or prelate mulls fCean. 
215, §2) and the vicar or prefect apostolic in his own territery 
(can. 294, §1).% But if there were no time for recourse to the 
bishop or if the delay occasioned by the recourse would entail 
some tisk or danger, one would have to resort to the use of 
emkeia. However, all necessary precautions would have to be 
taken against any probable danger of perversion or seandal. 

This tolerance does not avail in wl cases. Its exercise should 

be restricted to such services as 1) funeral services accompanied 
with religious rites; 2} weddings celebrited m a religious atmos- 
phere; and 3} other similar cercmonics, ¢.g., the ritual bestowal 
of baptism, the holding of thanksgiving serviers for some eivil 
cause, etc? It would not be illicit in satisfaction simply af one’s 
curiosity te go to the churches of non-Catholics outside the thme 
of sacred functions, since the restriction pertains only to those 
times when sacred functions or rites are taking place.® 

Even in consequence of the above mentioned circumstances 
the practice of participating passively or materially in non- 
Catholic religious ceremonies wil never be Heit if there is 
present any probable danger of perversion to oneself or of 
scandal for others. The absence of these two factors is a neces- 
sary condition set by the divine Jaw itself for any livit communi- 
tation in religious worship with non-Catholics, Much good can 
be accomplished through association with non-Catholics, but 
before any Catholic may permit himself any participation with 
them in religious worship, the non-emergence af the four follow- 
ing evils must be duly assured: 

1) the danger of perversion; 2) the danger of scandal; 3) the 
confirmation of a non-Cathohe sect; and 4) the favoring of 
indifference. Any of these evils, if present, would affect any 
good that might be accomplished, and, even if any good could 
result, the evil could never serve as a permissible means for 
reaching that result. 


% Blut, Commeatarium, IV, 166, 
37 Loe, eit. 
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CHAPTER V 


COMMUNICATION IN THR RECEPTION 
OF THE SACRAMENTS 


Auticce [-—- GenpraL O8SERVATIONS 


For a proper understanding of what is te follow it is essential 
to keep clear in one’s mind that the present treatment touches 
simply the positive communication of Catholics in schismatic 
rites. In the present chapter there will be no consideration of 
the administration of the sacraments to schismatics. This pote 
rather to a negative communication, to which some study will be 
given in the final chapter. For the present there will be can- 
sidered simply the activity of the Catholic in the sacramental 
rites of schismatics, 

The general principles to be applied here are those which have 
already been outlined in the previous chapter. Active religiaus 
communication with schismatics is absolutely forbidden, whereas 
& Passive presence at the celebration of schismatical rites can be 
tolerated under certain postulated conditions. It will be seen 
here how these genera! principles are to be applied to particular 
eases. In determining the solution of each case, one must attach 
great importance to the decisions and responses handed down by 
the Holy Office and the Sacred Congregation for the Propagation 
of the Faith in reference to particular questions. Most of the 
canonical authors in treating the reatter of religious cormmunica- 
tion rely almost exclusively on these responses in formulating 
their opinions. 

These decisions do not enact a positive ecclesiastical law; 
they simply interpret and apply the natural and positive divine 
law in this matter] It ia also to be duly noted that certain things 
which are stated to be licit by some particular response may have 


2 Merkelbach, Suinma Theologiac Moratis, I, n. 753, p. 582, 
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to be designated as illicit by some other particular response in 
view of the altered circumstances uttending the case under con- 
sideration? Hence these responses and decrees must be consid- 
ered with careful advertence and accurate appronch, lest they be 
understood to permit more than they actually allow, or lest they 
be interpreted to forbid something which is not intended as a 
prohibition, Seme of the decrecs declare an absolute probibi- 
tion; others by their very tenor condition or temper their direc- 
tives; still others are concerued with circumstances which can 
vary from ease to case, and hence can reflect divergent regula- 
tions 

In referring to the jast mentioned type of responses one must 
pay preponderant heed to the most recent ones, since in sevoral 
instances a later response with reference to some variable factor 
bas reversed a former one in view of the changed circumstancea 
confronting the Church. These changes in the respouses always, 
of course, concern matters which are not intrinsically illicit. The 
Code itself has relaxed some of the severity expressed in former 
decisions of the Holy Officet 

In determining the jawfulness of action in a given case, one 
must carefully ponder and accurately weigh all the circumstances 
that attend the case, for example, the customs of the place, the 
proximity of relationship, the status and social atanding of the 
person assisting, and other sinailar factors through which scandal 
could probably be occasioned, or in consequence of which the 
danger of perversion could probably ariseS 

Although the responses of the Holy See do not enact any 
positive ecclesiastical law, nevertheless they cun be cited as a 
safe norm to be followed in the question of religious communica- 
tion, There have been handed down so many responses, adapted 
for so many varied situations, that they cover the greater number 
of possible and likely eventualities. The fact that few, if indeed 
any, instructions or responses have been issued since the promul- 


4 Wernz- Vidal, lus Cananicum, Tom, 1V, Vol. I, n. 347, p. 437, 
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gation of the Code is a fair indication that the matter has been 
sufficiently defined and clarified. Of course, circumstances 
change with the times, and if new cases arisc, then a satisfactory 
solution scems available if one can draw an analogy with similar 
cases and circumstances in the past. The mind of the Church 
has been very well expressed in the responses that have heen 
given, and this expression of its mind ean be used as a norm of 
interpretation in the particular case. 

When in the historical consideration of religious communica- 
tion with schismatics references were made to the decrees and 
responses of the Holy See, an attempt was made by the writer to 
treat only of those responses which directly concerned scliis- 
matics. Many other responses which dealt exclusively with 
heretics or infidels were duly inspected by the writer, but they 
were passed over as irrelevant, It was the purpose of the writer 
to treat the question of religigus communication, not. indeed with 
all non-Catholies, but simply with those who were members of 
schismatical sects. Today, however, the distinction between 
heretics and schismatics is in actual practice not very great. 
Consequently, the responses issued by the Holy Sce with refer- 
ence to heretics can with safety be applied also with reference to 
schismatics if the circumstances are the same in character. These 
responses are based fundamentaily on the principles that govern 
the matter of religious communication whether with schismatics 
or with any other non-Catholic body. 


Articue Il — Tae SackaAMENTS IN GHNDRAL 


It is nowhere stated as a general principle in the Code of 
Canon Law that the sacraments are not to be received from a 
heretical or a schismatical minister, but this principle is logically 
deduced from canon 1258, §1. To receive the sacraments or to 
request their reception from a schismatical minister, or to pre- 
sent someone to a schismatical minister for the reception of a 
sacrament, involves a forbidden cummunicatio in sacris. The 
sacraments are classed among the primary res sacrae, so that 
whenever one speaks of religious communication one is princi- 
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pally considering the communication in the reception of the 
sacraments. In fact, the sacraments are considered as the bond 
of unity among Christians. liven those who essay a very liberal 
interpretation of the Church's legisiation on religious communi- 
cation acknowledge without equivocation the complete unlawful- 
ness of tuking an active pari in the dispensing of the sacraments 
whea conferred by ministers of schismatical sects. 
it can be stated as a general principle that it is dlicit to ask 
for the reception of the sacraments from a schismatical minister.® 
Such a request implies a recognition of the authority of the 
aunister of the sect, when in fact it is known that he acts with- 
out the authorization of the Church, 
To petition the reception af the sacraments from schismatica, 
or to assist: actively in their aclministration, would involve a 
forbidden communication in the dispensing of these sacraments.? 
The sacraments are not only something sacred, but they arc also 
aigns and symbols in the acts of public wership. The public 
nature of the sacraments is bound up in their very essence. They 
are external signs of grace which Christ bas given to His Church 
to be used a8 a means of salvation. In administering these 
sacraments the Church always proceeds with a certain solemnity 
and chooses a public place, such as a church, whenever that is 
possible, The sacraments are also to be administered by the 
Church’s official ministers, or at least in their presence, as is the 
case with matrimony. Only in a case of necessity are the sacra- 
ments administered privately, as in private baptism, and even 
then the Church desires that this sacrament be administered by 
her official minister when that is possible, and that at least one 
witness be present when it is being administered. Hence, when 
the sacraments are administered in the Catholic Church, they 
sre administered as something sacred and ag an act which is 
public in its nature. The same characteristic elements attend 


6Merkelbach, Summa Theolnyiae Moratis, I, a. 755, p. 584; Noldin- 
Schmitt, Summa Theologiue Moralis, LI, n. 43, p, 42; Cappello, De Sacra. 
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the administration of the sacraments when they are conferred in 
a schismatical sect. Ynasmuch, then, as schismatica administer 
the sacraments in the nature of 4 sacred and public act, it re- 
mains illicit to participate in the dispensing of the sacramenta 
when they are administered by a schismatic minister. 

Since to the exclusion of others the present treatment con- 
templates only schismatical ministers, there exists in their favor 
the presumption for the validity of the sacraments which they 
administer. This presumption is certainly present in regard to 
baptism’ Their ministers are commonly considered as validly 
ordained, and hence they administer validly all the sacraments 
which do not require a simultaneous possession of jurisdiction 
for their valid administration. This fact follows logically from 
the nature of a schismatic sect, since in theory schismatirs pro- 
fess no dogmatic error, and in practice they are very close to the 
complete truth taught by the Catholic Church. 

When the possession of jurisdiction is necessary on the part 
of the minister, then the question of the validity of the sacrament 
administered by schismatic priests is a disputed one. The abso- 
lution which they confer under ordinary circurmsiances would be 
invalid, for they lack the necessary jurisdiction. This is particu- 
larly true of public and notorious schismatics, and it is they who 
are now being considered. However, Cappello thinks that it must 
be admitted that a common error regarding the non-possession 
of jurisdiction can easily occur in many cases.2 Consequently 
the prescriptions of canon 209 can be applied to these cases for 
the good of souls, so that schismatic ministers, as tong as they 
are validly ordained, could absolve validly. Cappello asserts 
that some authors hold the contrary opinion, but that in his 
judgment their opinion is without foundation. The Chureh by 
ita very purpose must look to the salvation of souls, and henec 
is bound to grant, to that end, aJl things that depend on its 
power. He states also that Pope Pius XI openly declared and 
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wished it to be expressly known that the Roman Pontiff supplied 
jurisdiction, if there be need for it, to whatever extent it was 
required 2° 
However, the question here is rather one of licit administra- 
tion. From the standpoint of the schismatic minister it is ilicit 
for him to administer the sacraments, for he is certainly an un- 
worthy minister. As such he may be considered under a three- 
fold possible aspect: 2) as being in the state of mortal sin, 
though not being bound by a censure; 2) as being bound by a 
censure; or 3) as being the minister of a schismatical sect.'! 
Mortal sin is a matter of the imternual forum, though it is possible 
that one could be morally certain that a particular schismatical 
minister ig in bad faith and in the state af mortal sin. However, 
if one considered a schistuatic mercly as being in the state of 
mortal sin, one could receive the sacraments from him for a just 
cause. Fiven if the schismatic js considered as bound by a cen- 
sure, the faithful could receive the sucraments from him for any 
just cause as Jong as he were not a vitandws or under censure 
upon a condemnatory or declaratory sentence But the schis- 
matic minister cannot be considered mercly as one in the state of 
mortal sin or as one bound by a censure. He is more than that. 
He ig the minister of an unauthorized sect. Only a person in 
danger of death could licitly receive the sacraments from him. 
Fagnanus (1598-1678), in commenting on the Decretal law, 
offered « treatise on the title “De schismaticis ef ordinatis ab eis.” 
Therein he stated that it was not licit to seek or to receive the 
sacraments from a minister no matter how he had been excom- 
municated. A transgression of this nature which eonnoted the 
presence of a spiritual danger could not be derogated by a con- 
trary custom.% 
The act of secking or receiving the sacramente from a schis- 
matiral minister is forbidden in virtue not only of the divine law 
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but also of the law enacted in canon 1258, §1. There also have 
been responses of the Holy Office which have forbidden positive 
religious communication with schismatics in the dispensing of the 
sacraments. It is never licit to request the reception of the 
sacraments from one who would administer them in a way dif- 
ferent from the Catholie rite and thus would differentiate the 
administration from the one employed by the Church. This. 
would be an immediate participation in an illicit form of wor- 
ship, and an implicit profession of a false sect. Such a request 
is likewise illicit if the sacrament be administered by a schis- 
matic minister in a Catholic rite, except in extreme necessity and 
then only in the cases of baptism and penance. Even in these 
cases the circumstances would have to make it manifest that the 
request did not imply the recognition of a false sect.4 

The prohibition against the communicating with non-Cath- 
olics in the dispensing of the sacraments has existed since the 
earliest times. There is a reference to this in the Decree of 
Gratian.4 The glossa to the text in question cited a Jetter of St. 
Augustine against the Donatists. It was there stated that only 
in danger of death should one seek baptism from a heretic or a 
achismatic, and that it would be gravely illicit to do so outside 
any such necessity 16 

Even when a schismatic minister confers a sacrament accord- 
ing to the Catholic rite, he acts illicitly. In order that the min- 
ister of the sacraments may confer them licitly, he must have the 
authorization of the Church. Since the Church alone is piven 
the power of administering the sacraments, it remains within the 
exclusive province of the Church to depute ita ministers.!7 This 
authorization is certainly lacking in the case of a schismatic min- 
ister, except when the Chureh allows of exceptions in order to 


14 Merkelbach, Summa Theologiae Moratis, 1, n. 7H5, p. 544. 
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provide @ safeguard for souls, as, e. g., in canon 209, or in con- 
sideration of the extant danger of death or of some similar ex- 
treme necessity. General authorization is given by the law with 
relation to private baptism and also the contracting of marriage 
in cases of necessity, In all other cases special authority ag con- 
ferred either by the law or by the properly accredited minister is 
necessary 8 

Since schismatic priests are without the necessary authoriza- 
tion except in extraordinary cases, they administer the sacra- 
ments illicitly, and one could not request or receive the saera- 
ments from such ministers. To do so woul be to co-operate in 
their illicit administration, which in the absence of a just cause 
is forbidden. But since the ministers are schismatics, there is 
also involved a religious communication which is forbidden out- 
side the case of danger of death. 

There are other requirements for the licit administration af 
the sacraments, such as the proper intention and the necessary 
attention, but these are more the concern of moral thealogians 
than of canonists.8 These conditions are of no particular con- 
cern ip the present discussion. However, the obligation to ob- 
serve the rites of the Church has a canonical foundation m canon 
733. Asa rule these rites of the Charch, at least those which 
are of an accessory character, will not be observed by sehismatic 
ministers. 

In the administration of the sacraments the rites and cere- 
monies which are prescribed in the approved rituals of the 
Church are accurately to be observed. Of these sacramental 
rites some are essential while others are merely accessory. They 
are essential rites in so far as they regard the matter and form 
necessary for the valid administration of the sacraments. They 
are accessory rites when they bave been instituted by the Church 


18 Davis, Moral and Pastoral Theotogy, L11, 23. 

Cf Noldin-Schmitt, Summa Theologiae Moralis, LEI, nn, 28-33, pp. 
26-28. 

Can, 133, §1: GT. Cone, Trident, seas, VII, de seeramentis in genere, 
ean, 14 — Sebronder, Canons aud Decrees of the Couneil of Trent (St. 
Louisa: B. Berder, 1941), p. 33. 
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to serve the purpose of a more worthy and appropriate adminis- 
tration of the sacramenis. It is evident that the observance of 
the essential rites ig a serious obligation, for they involve the 
validity of the sacraments. Of the accessory rites some wre pre- 
ceptive and some merely directive. With relation to these it Js 
the performance of only the preceptive rites that binds under 
psin of sin. The moral gravity of the omission remains to be 
determined according to the measure of importance attaching to 
the matter concerned? 

The foregoing discussion on the rites to be observed in the 
administration of the sacraments has a bearing on the present 
subject. There are times when the Church dues permit the 
faithful ta receive the sacraments from a schistmatical miuister, 
but when such a permission is granted a necessary condition is 
sct, namely, that the sacrament be administered according to the 
site of the Church It is not very likely that the schismatical 
minister will administer the sacraments in exactly the same rite 
as would be observed by a Catholic priest. However, before the 
faithful could receive the sacraments from a schismatical min- 
ister, there would have to be some certainty that the substantial 
or essential rites necessary for the validity would be observed by 
him when he confers the sacrament. As for the accessory rites, 
be they preceptive or directive, one could tolerate an omission 
or change im them. Suarez (1548-1617) held that if the non- 
Catholic minister employed other aecessory rites which were of 
& superstitious character or foreign to the customs of the Roman 
Church, one could not co-operate in them. However, he ad- 
Initted that one could sometimes tolerate them if there were no 
scandal or contempt of religion, and if at the same time ane 
could not exclude the use af them 

For the present it suffices to have indicated the principles 
involved in the dispensing of the sacraments in general. The 
application of these principles wtll become more clearly iHlus- 


21 Cappello, De Sacramentis, 1, 0, 50, pp. 46, 47. 

228.0.8. Off., T in]. 1864 — Fontes, n, 978. 

B Suarez, Defensio fidei, Lib, VY, cap. EX, uw. 29 — Opera Omnia, XXIV, 
Fis. 
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trated when the sacraments are considered each in turn. It ia 
then that the review of specific cascs with relation to the indi- 
vidual sacraments wil] furnish examples of how these principles 
apply in practice. 


Arricte Hi] — Barrism anp CoNnFIRMATION 


Baptism and confirmation are here treated under one head- 
ing, for the problems which arise concerning these two saera- 
ments are very similar. There is also the reason that among 
mest of the Oriental schismatics it is the practice for the schis- 
matic priest to administer both sacraments together. Henee, to 
participate in the ccremony of a schismatical baptism will usually 
involve @ similar participation wtth reference to the sserament 
of confirmation. In both of these sacraments sponsars are em- 
ployed, and the same principles govern the use of sponsors, 
whether these be used in baptism or in confirmation. In pro- 
hibiting Catholics to act as sponsors for schismaties, the Haly 
See frequently considered these sacraments conjointly. As a 
result there will be no necd to devote separate articles to each 
sacrament, 


A, The Minister of Baptism 


In speaking of the minister of baptism the Code does not 
positively and explicitly prohibit the non-Cathohe minister from 
acting as the licit minister of scleman baptism. However, canons 
738 to 741 determine the licit minister of solemn baptism, and 
since in these canons schitmatic ministers are left unmentioned, 

_they are thereby excluded from acting as Heit ministers in the 
sdleron rite of baptism. Tf the ordained Catholic priest who has 
no jurisdiction and is without any psrochial rights fsacerdos 
simplex) is excluded from acting licitly as the minister of solemn 
baptism under ordinary circumstances, then certaiuly # schis- 
matic mivister is exclided for a more campelling reason. 

The silence of the Code and the absenee of any positive pro- 
hibition in canons 738 to 741 must, therefore, be interpreted as an 

‘implicit prohibition against the admissthility of a non-Catholic 
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minister. This is supported by the fact that disabilities and pen- 
alties are enacted against those who permit a schismatic or a 
non-Catholic minister to baptize them. One who permits him- 
self to be baptized in any manner by a non-Catholic pricat, 
except in a case of extreme necessity, incurs a delictual irregu- 
larity. 24 Also, those Catholics who knowingly presume to offer 
their children to non-Catholic ministers for baptism incur ipso 
facto an excommunication reserved to the ordinary.™ 

Here, as in the administration of all the sacraments, the 
schismatic minister is without authorization, and be cannot in 
ordinary circumstances licitly administer any sacrament. Since 
it is illicit for him to administer sclemn baptism, so also is it 
iilicit. for a Catholic to request him to confer the sacrament sol- 
emaly. Outside the danger of death or of some similar extreme 
necessity, one would not be permitted to request solemn haptisin 
from a schismatic minister cven though he were to administer 
the sacrament in exactly the same way as Catholics do* 

Prior to the pronouncements of the Holy See there was some 

difference of opinion on the question of the Jawful seeking of 
baptism at the hands of a schismatical minister. Authors did 
not consider the practice illicit in all cases. Schmalzgrueber 
(1663-1735) stated that it. was illicit for Catholics to receive the 
sacraments from heretica] pastors or bishops if there was scan- 
dal, the danger of perversion, and if the sacrament were admin- 
istered in a heretical rite2* He seemed to infer from this that, 
if the sacrament were administered according to the Catholic rite 
and if there were no scandal or danger of perversion, the practice 
could be permitted for a grave reason. 

De Lugo (1583-1660) stated that it was licit for parents to 
permit their children to be baptized by a heretical minister when 
they could not prevent it without grave inconvenience.4 Accard- 

24 Canon 985, 2°. 

2% Canon 2319, $1, 3°. 

26 Merkelhach, Suyma Theologiae Moraltis, I, a. 755, p, 584, 

21 Jus Ecelesiasticum, Lib. V, tit. 7, mn, 218, 

23 Pisptationcs Schalastieae et Moralis (editio mova, 8 vola, Parisiis: 
apud Ludavicumn Vivés, 1868-1869), De Firtute Fidet Dwinae, disp, XIV, 
seet, 5 ‘Tom. I, 557 (hereafter cited Disputationes). 
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ing to De Lugo a father was not bound io prevent euch a baptism 
by the use of armed force. However, the father had ta remain 
passive in his attitude, for it was not allowable fur him to mani- 
fest any approval of the action. It was a grave offense to seck 
baptism from a heretic outside of neerssity, and some authors 


contended that the necessity had to be an extreme one. De Lugo 
concluded that only in the case of necessity was one permitted 
to request baptism from a heretic. This necessity had to be at 
least such as proved sufficient to allow one to request the baptisin 
from a lay person. 


According to St. Alphonsus (1696-1787) it was stated by 
Pignatelli (+ after 1700) that outside of extromo necessity it was 
illicit to request the sacraments from schismatics” Pignatelli? 
supported his statement with the words of Clement VITE (1592- 
1605} in his Instruction Sanctissimeus.™ 

In the question at hand there is, in general, a possibility of 
four different ministers: 1} the official Catholic minister, namely, 
any one of those specified in canons 738 to 741; 2) the Cathohe 
lay minister; 3) the official schismatie minister, i.e., the schis- 
matic priest or deacon; and 4) the schismatic lay minister. It 
is not always clear in the writings of those who take up this 
problem which minister they precisely consider. Among the 
older writers a distinction is not always made between the offi- 
cial schismatic ministers and the Catholic Jay ministers, or at 
feast no preference is indicated for one or for the other class. 
Pignatelli stated that the children of Catholics could be baptized 

by schismatics if the Catholic pastor was absent, if no other 


Ibid, p. 668. 


WAL. Alphonsus, Theclogia Morutis (ed. L, Gandé, 4 vols, Romae, 1905- 
1912), ib. VI, a. 137-— Tom, ITI, 105. 
RConsultutiones Canunieae (6 vols, Coloniac Allotregum, 1700), IV, 
237. 
2231 sug. 1595, $4: “Non sunt admittendi Episeopi Schiamatici, sive 
pro ordinibus, sive pro uliis sacramentis conferendis, sed detinendi, quoad 


Bancta Bedes Apostolica desuper cuusulutur, et responsui habeatar.? += 
Fontes, 0, 178, 
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Catholic minister was present,® and if the Catholics were forced 
to permit such a baptism in consideration of some just and grave 
necessity. He placed the usual conditions under which such a 
communicatio wm sacris was permitted, But the point at issue 
here is the precise meaniug of the statement: “Si . 
adesset alius minister.” 

Tt is not definite whether with this expression Pignatelli re- 
ferred to an official minister of the Church or to a lay minister. 
However, the difficulty was clarified through a reply of the Holy 
Office.* In this response the Holy Office stated that schismatic 
monks, even with the consent of the parish priest in the Latin 
diocese of Trau in Dalmatia, were not to be permitted to admia- 
ister the sacrament of baptism, except in the case of necessity, 
and then only when no Catholic person was available. [In a Sater 
response the Holy Office used the words “extreme necessity.”* 

In the Austrian Empire under Joseph If (1780-1790) aa 
executive order was issued concerning the rights of Orthodox 
priests in administering the sacraments to Catholics. This was 
a Governmental Instruction under date of September 9, 1788, 
which ruled, upon the request of the Orthodox Consistory oi 
Czernovits for normative instructions, that Greek Orthodox 
priests could in case of an emergency administer the sacrament 

of baptism to newly bern children of Greek-Catholic inhabitants, 
but were not permitted either to administer the sacrament af 
confirmation or to observe and employ the usual ceremonies of 
their ritual for the conferring of baptism. They were permitted 
to administer the sacrament of penance to the dying, but in no 
ease could they administer Holy Viaticum and extreme unction, 
since these sacraments, like that of confirmation, were held not 
to be indispensable for the sitainment of the salvation of tie 


. hon 


s"Si tamen abesset Parochus catholicus, et non adessyet alias minister.” 
— Consultationes Canonicac, IV, 237. 


3420 aug. 1671 — Fontes, a. 746, 
2% § ivl, 1353: “Sedula aulem curet idem Episeapug Vicarius Apostolicus 
admonera catlolicos sibi subdites licitum ipsig nan egse extra casum ex- 


tremae necessitatis petere pro filiis auias Baptiamum 4 schismaticis vel 
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soul This decree was entirely in harmony with Catholic prin- 
tiples, and accordingly could be followed with safety. 

An interesting response of the Sacred Congregation for the 
Propagation of the Faith concerned those Oriental Catholics who 
lived in a place where schismatics and hereties had the favor af 
the civil authorities3? Under fear af persecution these Cathohes 
felt compelled ta have their children baptized by a heretical 
priest. Though such a baptism could not he permitted for the 
children of Catholic parents, a solution for the difficulty was 
offered. Since the pressure which was placed on Catholics was 
motivated principally by the desire for the stipend which at- 
tended the administration of the sacrament, Cathohe parents 
were advised to pay that stipend if they could hope thus to 
become relieved of the obligation of submitting their children to 
heretical or schismatical ministers for baptism. But the parcnts 
could not submit their children to heretical baptism merely for 
the purpose of avoiding the payment of a fine. This had been 
made clear in an earlier response. 

In the present law of the Code the only licit minister of 
solemn baptism is the Catholic pastor or some other Catholic 
priest or deacon who acts with the express or at least legitimately 
presumed permission of the proper pastor or ordinary.» If any- 
one else baptizes, the sacrament is to be conferred privately. 
Consequently, the schismatic priest can never be considered as 
the licit minister of solemn baptism. If one were forced to have 
his child baptized by an official schismatic minister, a Catholic 
parent could allow, though he could not actively request, such a 
baptism for the child. It is permitted for the Catholic parent to 


SBWillibald Ploech!, “The Church Laws for Orientals of the Austrian 
Monarchy in the Age of Enlightenment” —- (Repriuted from the Quarterly 
Bulletin of the Polish Institute of Arts and Sciences tn America, April, 
1944), p. 43, 

876 aug, 1764 — Fontes, 0, 4544; Fontt, IT, 105, 

% 8.C.8. Off., 26 sept. 1668 — Fortes, n. 736, 

33 Cf. cana. 738 to 741. 
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remain passive when the effort at resistance has been found to 
be useless.” 


In regard to non-solemn or private baptism the Code does 


not absolutely except anyone from being a livit minister, for % 
uses the words “potest a quovis ministrari.” 1 This idea is con- 
tained in the Decree for the Armenians of Eugene LY." Neither 
in this decree nor in the Code is any distinction made between a 
Catholic and a non-Catholic minister. Hence, from the hters: 
wording of the law, it could seem that no preference was to be 
given to the Catholic minister, and that the schismatic minister 
might very well baptize licitly even in the presence of a Catholic 
who was able to baptize. However, the authors logically point 
out that a Catholic must be preferred to a non-Catholic An 
order of preference is indicated in canon 742, §2, and this is to, 
be understuod only of Catholic ministers.4 ‘his opinion is based 
on the response of the Holy Office which stated that a sehismatic 
js permitted ta baptize only if there is no Catholic present* 


The usual condition under which baptism may be adminis- 


tered privately is danger of death, as stated in canon 759, §1. | 
In territories where the Church is well established and organ- | 
ized, the danger of death would ordinarily be the only reason | 
which would permit one to baptize privately. When a priest is 
readily available, solemn baptism can usually be administered 
withia a reasonable time after the chijd’s birth or the adult is 
prepared to receive the sacrament. However, other reasons are 


Davis, Moral and Pastoral Theology, I, 283; Genicat-Salamans, [usti- 


tutiones Theologiae Moratis, I, n. 199, p. 150, 


41 Cf. Can, 742, 64. 
42 Bull Exultate Deo (22 nov, 1439), $10, de Baptismo: “Jn casa autem 


necessitatis, non solum sacerdos, vel diaconus, sed ctiam Jaicus, ve! mulier, 
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Denzinger. n. 696, 


43 Vermecrsch-Creusen, Zpttome Turis Canonici, Il, n. 26; Roegatillo, Tus 
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p. 118. 
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sufficient for the conferring of private baptism, stich as seareity 
of priests and difficulty in travel® The practice of conferring 
private baptism under these conditions was commended by the 
Holy See?” 

Even in danger of death a schismatic minister may not be 
called to baptize, unless there is nobody else who knows how to 
baptize and is willing ta do so.8 If no Catholics who can baptize 
are present, then a lay schismatic would be preferred to a schis- 
matic pricst, since there would be less canwer of scandal or per- 
version, The schismatie priest would be preferred to the lay 
schiswatic only if there were a prudent doube that the layman 
would be unable to brptize validly. 

When a sehismatie minister buptizes, he must baptize pri- 
vately. If he should insist on using the solemn form of baptism 
and on employing certain schismatie rites which are accessory 
to the rite of baptism, such ceremonies may be tolerated. 

According to De Lugo it was licit to permit a child to be 
“rebaptized" in a heretical rite if the refusal of “rebaptism” 
would have resulted in grave danger or injury. One could not 
act positively; accordingly one had te remain passive in one’s 
attitude when “rebaptism” could not be foregone without the 
consequence of a very gruve injury. This opinion of De Lugo 


4 Cappello, De Sacramentiz, I, a, 138, p, 116; Vermeersch-Crausen, 
Epitome Turis Canonict, I, n. 25. 

478, C. de Prop. Fide (CP, pro Siv.), 21 ian, 1788, ad 1 — Fontes, 
mw 4418; Coll. SOWPLF., n. 693; S.C. de Prop, Fide (©. P. pro Sin. — 
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was supported hy a response of the Holy Office. If it was 
foreseen that “rebaptism” would take place, then De Lugo 
thought it preferable to omit baptism in the Catholic rite, and 
to let the child be baptized in the heretical rite, since this made 
of procedure scemed to give place ta the lesser of the two evils” 
However, if it was prudently feared that the heretic or the 
schismatic would coufer baptism invalidly, then it was preferable 
to have the child baptized previously in the Catholic rite® 


B. Sponsors at Baptism and Confirmation 


in the latter part of the seventeenth century the Holy Office 
forbade Catholics to sct as sponsors at the baptism of schis- 
matics.4 Regularly it was not permitted for Catholics even to 
be present at the baptisms of schismatics, But Catholics were 
absolutely forbidden, either themselves or through others, to 
exercise the office of sponsor in the baptism of the children of 
heretics when it was administered by a heretical minister. 

A similar prohibition was contained in a response of the 
Sacred Congregation for the Propagation of the Faith for the 
Island of Paros on March 12, 1789,% and again of the same 
Congregation on August 2, 1803.57 

The Holy Office m the past century® expressly forbade a 


618. 0.5. Of, 19 sept. 1765: “Non esse prohibendes sacerdotes catholi- 
coa ae baptizent privatim infantes natos a parantibua catholicis, tamtctsi 
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Catholic to hold the child of a heretical schismatie at the sucred 
font, when the sacrament was administered by a heretical min- 
ister, and drew attention to the earlier decrce of May 10, 1770.59 
Finally, in 1871, the Holy Office in still another Instruction 
repeated the same prohibition.” 

Even after the Holy Office had forbidden the practice, there 
were authors who held that a Catholic could act as sponsor at 
the beptism of non-Catholics when conferred by a noo-Cathohc 
minister. Evidently referring to the practice in Germany, 
Schmalzgrueber stated that it was licit for a Catholic in sore 
places to receive the child of a heretic from the font at baptisra, 
i.e. to act as sponsor, if the child were baptized properly in the 
Catholic rite, and not in a heretical or schismatical rite®! He 
based his assertion on the fact that there was oot in existence 
any universal law which prohibited the practice. Regarding the 
non-existence of any universal law he was correct, for there had 
not been enacted any universal law, although the Holy Office 
had forbidden the practice in particular cases. 

La Croix (1652-1714) stated that aceording to Laymann 
(1574-1635) this practice was permitted, but that the majority 
of the authors held the contrary opinion. Laymann held that 
this custom in Germany could not be disapproved. In his stand 
he argued from the Constitution Ad evitande of Pope Martin V 
(1417-1431). He claimed that this papal constitution applied 
not only to civil communication but alsa to religious communi- 
cation, He added that it was better to have a Catholic sponsor 
than a heretical sponsor, for inasmuch as the baptized person 
became a member of the Church, he needed instruction in the 
faith 


69 Fontes, n, 828. 

60 Instr. (ad Atcbiep. Coreyron.) 3 ian, 1871, ad 1 — Fontes, n, 1013. 
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Laymann, Theologia Afuralis (2 vols, in 1, Patayii: sumptibus Remon- 
dinianis, 1760; in epitomen redacta a Joanne Dominica Mansi), lib. V, 
tit, £, ¢. 9, n. 6 


72 The Communication of Catholics unth Schismatics 


De Lugo stated that some authors considered it licit for a 
Catholic to act as sponsor at the baptism of heretics if the 
sacrament were administered in a Catholic rite and there were 
no offense or scandal to Catholics. But be considered the 
opinion impractical, for in his day such baptisms were admin- 
istered regularly in a heretical or schismatical rite. 

Priimmer (1866-1931) indicated various reasons for the pro- 
hibition of Catholics te act as sponsor at heretical baptisms. He 
stated that the sponsor presents the one to be baptized to a 
heretical Diinister, and consequently the action is illicit. Also, 
the sponsor has the obligation of educating the baptized person 
jn the faith, and this is practically impossible when the person 
baptized is a child of a heretic baptized by a heretical minister.” 
tn acting as sponsor at a non-Catholic baptism, a Catholie would 
be assuming a responsibility which would be impossible for him 
to fulfill, Although the authors speak principally of beretical 
baptisms, the situation is analogous when one considers the 
present case with reference to a schismatic minister and schis- 
matic baptism. 

There seem to be some good arguments in support of the 
opinion which these authors held, but the practice of having & 
Catholic act as sponsor at the baptism of non-Catholies is wrong 
in principle, and the good which might. follow does not render the 
act licit, When one acts as sponsor, he thereby requests the 
racrament from a minister of « schismatical sect and thus co- 
operates in an illicit action. The schismatica] minister is not 
authorized to confer the sacrament. Hence, when he confers the 
sacrament outside of extreme necessity, he does so illicitly, and 
when one acting as sponsor requests the sacrament from the 
schismatic minister, he co-operates in an ilicit action. Further- 

more, inasmuch as the schismatic minister ig acting as the official 
minister of his sect, there is implied the fact of a religious com- 
munication in a false sect. 

All doubt concerning this practice was removed by the re- 


65 De Pirtute Fidei Divinae, disp. XIV, sect. § — Disputationes, Tom. 
I, 558. 
6 Priimmer, Manuele Theologiac Morults, [, 0. 526. 
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peated prohibitions of the Holy Office. Its responses have al- 
ready been cited in the opening paragraphs. There were at least 
six replies fromm the Sacred Congregation of the Holy Office and 
from the Sacred Congregation for the Propagation of the Paith. 
In every case the practice was forbidden. It seems rather strange 
that the same question was prescoted so many times, but the 
Sacred Congregations evidently considered the question each time 
because of its great importance. However, in several instances 
reference was made to earlier replies which had already decided 
the question. 

in view of these responses it is evident that a Catholic cannot 
be permitted to act as sponsor at the baptism or confirmation of 
a achismatic by a schiamatical minister. The Catholic cannot 
perform the office himself, vor can he do so through a proxy, in 
considering this problem the present-day authors have nothing 
more to add; they are satisfied with making a reference to one 
or the other of the responses of the Holy Office. Since under the 
contemplated circumstances there is involved an active religious 
communication with schismaties, the practice cannot in any way 
be tolerated. The solemn conferring of baptism by a schismatic 
minister is a schismatic rite, and one who acts as sponsor st such 
4 baptism actively participates in the rite and implicitly approves 
it. One’s material presence in the role of 8 spectator could be 
permitted for a grave reason, but one would not he permitted to 
take an active part by acting as sponsor. However, even the 
practice of being materially present is not to be encouraged, and 
any euch practice should not be allowed ta continue as 8 regular 
usage any where.*? 


8? Davis, Moral and Pastoral Theotogy, ET, 284. 5. 0.8. Of. (Smyrnen.), 
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n. 828; Call. 8.C. PL F., 0, 478, 
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ArTicLtE TY — Tum Ho_ty Evcuarist 
A, Sacrifice of the Mass 


1. Place of Sacrifice 
(Canon 828, §2)8 


As a genera] rule promiscuity between Catholics and non- 
Catholics in the use of churches was not allowed at any time in 
the Church’s history. The Holy Sacrifice of the Mass was to be 
offered only in a Catholic church. However, particular circum- 
stances very often modified the application of this principle, ss 
is evident from the following responses of the Holy See. 

The Sacred Congregation for the Propagation of the Faith on 
August 13, 1627,° instructed the Archbishop of Zara to see to it 
that in the church of St. John of Cartolla, in the diocese of Cat- 
taro, Catholics would not offer up Mass (divine celebrent) with 
Greek schismatics. Although different altars had been used, yet 
the Masses had been offered in the same church, und thus there 
was exercised a forbidden religious communication with schis 
matics. 

Capuchin missionaries asked the same Sacred Congregation 
whether they could celebrate Mass in schismatic churches and 
use the vestments and the chalices belonging to the latter. The 
answer was in the negative. The missionaries were told to use 
the privilege of the portable altar and to bless their own vest- 
ments.” 

it was likewise forbidden for schismatics to celebrate Mass 
in the churches of Catholics." The question was raised whether 
it eould be permitted, for the avoidance of seandal, that schis- 
matic Armenians celebrate Mass in the church of the Capuchins, 
after the altar stone had first been removed. The answer was 


& Cunon 828, $1, treats of a particular phase of religious ¢ommunica- 
tion, numety, that of the simultaneous use of churches by hoth Catholics 
and non-Catholics, and in this respect is reltted to the more general prin- 
¢iple expressed in canon 1258. 

69 Fouti, UL, 73; Coll, 8. €.P.F., n. 36. 

07 mail 1631, ud 8 — Fontes, n, 4447; Foatt, It, 77. 

TE26 sept. 1695 — onti, 1I, 79. 
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simply that this had never been permitted, and that likewise it 
was not to be permitted in the future. 

In a similar prohibition of the Holy Office on May 10, 1758,” 
it was added that such a practice implied a communteatio in 
saerig, or that at least. it gave occasion to Catholics to ecommuni- 
cate with schismatics in divinis, and thus certainly offered an 
occasion of scandal. 

A missionary in Albania presented his case to the Secred 
Congregation for the Propagation of the Faith, which in turn 
referred the matter to the Huly Office. In a certain village there 
was but one echureh, where according to an ancient usage schis- 
matics and Catholics promiscuously officiated, for there existed 
a long-stunding but unsettled dispute over the ownership of the 
ehurch. The missionary suspended the services for Catholics 
until the Sacred Congregation would issue a definite instruction 
in the matter. 

The Sacred Congregation called into doubt the missionary’s 
manner of action, for it noted that if everyone did so in similar 
eases in the territories where heretics and schismatics performed 
their sacred functions in Catholic churches even through the use 
of violence, Catholics would very quickly be deprived of practi- 
eally all the churches which at one time had been Catholic 
churches before the advent of the Turkish tyrannical rule. The 
Holy Office indicated that the missionary had acted wrongly in 
forbidding Cutholics to avail themselves of attendance at divine 
services in churches of their own, for they could well have con- 
tinued with their usage as long as they did not join in the cere- 
monies of the schismatics.? 

An exception to the general principle was allowed by Pope 
Clement XI (1700-1721).4 For the purpose of facilitating the 
conversion of schismatics and infidels through the use of the 
sacred ceremonies as an incentive, Clement XI allowed the Pre- 
fect or the Vice-Prefect of missionaries in Ethiopia, according to 
their judgment and conscience, to grant the faculty of celebrat- 


wAd 1 —- Fontes, n. 804; Fouti, IT, 95. 
138.0. S. OW., 27 ot. 1632 — Fonti, I, 75. 


49.0.9. Of, 12 upr. 1704 — Coll, $6. BF, n. 265; Fonti, U1, 81. 
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ing the Mass of the Roman Catholic Rite on the altars in the + 
temples of herctics and suhismatics in Ethiopia. However, these 
altars were not to be used except as tables, and were to be set | 
up with altar stone, linens, crucifix, candles, and the other neces- t 
sary accessories according to the Catholic practice. The use of 
the indult was not to be pressed for a general application; ib was ; 
to obtain only in particular cases, when a betier arrangement 
could not be made, and when it was theught necessary as 4 
means for facilitating conversion to the Church. The sufficiency 
and the urgency of the reason were to be weighed by the Prefect 
ar the Vice-Prefect. 
On April 30, 1753, the Sacred Congregation for the Propa- 
gation of the Faith forbade priests, whether regulars or seculars, 
to eelebrate Mass in private houses where sehismatic and 
heretical officials resided. Mass could be celebrated in private ; 
homes during a plague, but not in the homes of schismatics or 
heretics.® ; 
The general principle was further clarified by means of 8 | 
response af the Holy Office on December 1, 1757.% It was asked | 
whether there could be tolerated the practice of celebrating Mass 
in Catholic churches which had been usurped by the Greek 
schismatics, or in the churches which were purely schismatie, 
The Holy Office replied that the generally accepted rule could 
admit of some exceptions. If in the same church there were 
separate chapels and altars, some exclusively for the use of 
Catholics and others for the use of schismatics, or if there was 
a separation of parts in the church so that the Catholies cele- 
brated Mass in the one part, and the schismatics in the other, 
then the combined use of the church could be tolerated. But if 
these conditious were not fully verified, then the privilege of the 
portable altar was to be called into use, 
A response, not directly concerned with the Sacrifice of the 
Massa, but adverting to an analogous matter, was issued by the 
Sacred Congregation for the Propagation of the Faith on March 


Ad 1 — Fontes, v, 4517; Coll. S.C, P.F., n. 388; Fonti, TI, 93. 
16 Fontes, n, 809; Font, I, 97. 
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7, 1805. It regarded the reservation of the Blessed Sacrament. 
The answer was directed to Swilzerland. 3 did not direetly 
mention schismatics, but its wording was sufficiently general to 
apply to similar situations in other countries. It was asked 
whether it could be tolerated for Catholics to reserve the Blessed 
Sacrament in a sacristy which was shared in common by the 
Protestants and the Catholics. The answer wag that the Blessed 
Sacrament was to be reserved in a place not shared mm common 
with non-Catholics, and, if any other place was wanting, then in 
the parish house. 

The present law of the Church concerning this mutter ts stated 
in canon 823, §1: Mass may not be said ju the churches of here- 
ties or schismatica even though they were in the past properly 
consecrated or blessed. Cunon 823 indicates the gencral prin- 
ciple to be applied, but it does not revoke the provisions made in 
previous particular responses of the Holy See. Biat states that 
the prohibition of canon 823, §1, is absolute, but that by virtue 
of the norm of canon 6, 2°, the provisions of the responses of the 
Holy Office of December 1, 1757," and of June 5, 1889, are still 


in effect ¥ 


Fontes, u. 4681; Coll, S.C, PF. F., no, 681; Fonti, Li, 115. 

88.0.8. Off, (Arvhiep. Antibaren.), 1 dec. 1757: “An toleranda sit 
praxis quam habent purochi catholici castri Lastruae S. Missae sacrificium 
ealebrand? in ecclostis catholicis, a graecis sehigmaticis usarpatis atque ab 
higdem officmmtis, sex ctiam in ijlis quae ad ipsos schismaticos pertinent. 

R. Heberi pro regula universe accepta et servata, non licere catholicia 
tommuuicare in divinin cum baereticis ct schigmaticis; verum in quihusdam 
casibua particularibus regula hace aliquas patitar exeeptioncs, nempe si ia 
eadem ecclesia haheantur cappollae et altaria separata, quorum aliqua tan- 
tum eatholicis, alia schismaticis iusorviant; si ciusdem ecclesie partes aint 
separatuc, et in uaa cclcbrent sclum catholici, in altera tantum schianiaticz: 
tum promiseuns ecclesinn usus tolerari patcrit. Quatenus vera haee dofl- 
tiant, B. P. D, Archiepiscopus mundare poterit suae dioecesis prrochis ut 
Atarilbus portatilibus atantur tuxta faecuitates ila in Formula impertitaa, 
qQuasqus Sanctitus Sua rursus dare et renovare intenit.’ ~~ Fontes, n. 309, 

799, 0.8, Off. (ad Vie. Ap. Malacen.}, 5 jun. 1889: Per i soldati della 
quarnigione inglese il governo dritannico ha gid da Iungo tempo edificata 
uns cappella unica, ove alteruativamente ad ore diverse hanno luogs nella 
Domenica le funzinni religiose per i soldati cattolici ¢ protestanti, Esistone 
alic due estremita della cappella duo altari, deatinato ciascuno esclugiva- 
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If a heretical or a schismatical church has not been conse- 
erated or blessed, Mass cannot be celebrated in it, because it is 
not a sacred place. But if it was consecrated by 9 heretical ora 
schismatical priest or by a heretical bishop, or alsu if the church 
was formerly Catholic and later occupied by non-Catholies, the 
consecration would still be valid. The fact that the church was 
occupied by non-Catholics dues not destroy the consecration. But 
the celebration of Mass in such a church is illicit, because & 
implies a religious communication with non-Catholies. If a 
church that has always in its past belonged to heretics or schis- 
matics comes into the possession of Catholics, Mass cannot be 
celebrated in it until it is consecrated or blessed.” 

According to Vermeersch {1858-1936} -Crensen, canon 828, 
§1, refutes the opinion of some authors who held that Mass could 
be celebrated in churches of Oriental schismatics if formerly they 
were Catholic churches. However, it is more readily admitted 
that Catholic priests may celebrate Mass in churches which were 
validly and licitly consecrated by the Catholics themselves and 
later occupied by heretics.¥4 

In a case of necessity Catholic suldiers were permitted to use 
the same chapel which was used by Protestant soldiers, as long 


mente ad un culto; ¢ durante il servizio religioso a eattolieo o protestante, 
rimane celato de una cortiny Valtare dell’altra culto. I] Vieario Ap. attess 
la difficalta di oftenere dal governo la crezione di un’ altra cappella, 
domanda se pud tollerarsi j’uso attuple. 

R, Attentis expositis, usum, de quo quaeritur, tolerare possc, dummoedo 
scandalum ubsit, et nulla alia hebeatur ecclesia in qua catholici milites 
reJigionis ofliciis satisfacerc valennt; et ad mentem. Mens est ut Vierrius 
Ap. sollicito euret et & gubcrnio britaunico ercetionem cappellae obtinest, 
quae soli catholicorum usui sit destinata; et si quidem gubernium reecuset, 


stndeat cappellam huivamodi, quo citins fieri potest, aedificari, conrogatis 
undeeumque eleemosynis.”? — Fontes, an. 1119, 


8 Commentarium, TV, n. 135, p. 146, 


8 Corunata, fastitutiones, I, n. 255, p. 225; Cappello, De Sacramentis. 
i, a. 713. 


88 Cappella, De Sacramentis, I, n. 713. 
83 Bpitone luris Canonici, IT, n. 102. 


4 Coronuta, Tnstifutiones, I, n, 258, p. 225; cf B,C, 8, Of, 13 iun. 1634 
—Coll. 8.C. P. F., n. 75. 
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as & Catholic chapel could not be erected, provided of course 
that there was no emergence of scandal In this particular case 
there were altars at both ends of the chapel. One waa used by 
the Catholics and the other by the Protestants. Each group held 
its services at different times, and while one group had its serv~ 
ices, the aliar at the opposite end of the chapel was covered. 
The Vicar Apostolic was to make every effort to obtain from the 
government a chapel for the exclusive use of the Catholic sol- 
diers. If this could not be abtained, then he was to try to erect 
ithe chapel from funds obtained through an appeal for alms for 
this purpose ® 

In the military faculties granted to chaplains in World War 
Il there was included the faculty to eclebrate all the divine 
offices and ecclesiastical functions in chapels assigned to the 
armed forces, whether or vot these chapels had been reserved 
exclusively to Catholics, unless the rubrics stood in the way of 
the use of the faculty? The rubrics there mentioned were those 
which governed the celebration of divine services in semi-public 
oratories. & 

Noldin (1838-1922) -Schmitt state that even if Catholics and 
heretics were to offer up the Sacrifice of the Mass at the same 
time in the same church, the action would not of its nature be a 
religious communication in a forbidden form of worship. Con- 
sequently for a most grave reason the Church does permit such 
simultaneous celebration of Mass. As a matter of fact, in the 


Church of the Holy Sepulchre at Jerusalem all sects perform 
their own rites. 


However, the practice of the Church is to disapprove such 
promiscuity in the offering of the divine services, and hence the 
principle of canon 823, §1, is to be followed as a general norm. 
Although the Church does not favor the promiscuous use of 


% Coronata, Institutiones, I, n. 255, p. 220; S.C. S. Off., 5 ium. 1889 — 


Fontes, n. 1119. 
8 Fontes, n, 1118. 


87 “Military Faculties” — The Eoclesiasticul Revtew, CVIE (1942), 30. 


88 Cf. can. 1193. 
89 Summa Theolovine Moratis, IT, 2, 39, 


80 The Communication of Catholtes with Schismatics 


churches by heretics and Catholics, it has been forced by neces- 

sity in certain localities to tolerate certain practices contrary to 

its wishes. However, in any case there must be no forbidden 
religious communication, and the occasion of scandal must be 
ruled out. 

Although the law makes no exception to the genera! principle, 
the authors hold that in a case of necessity which is unaccom- 
panied with any occasion of scandal it would be licit to cele- 
brate Mass in a heretieal or a schismatica!] church, They base 
their opinion on the decision of the Holy Office of June 5, 1889, 
in reference to army chapels.*! 

The eecasion for such @ promiscuous use of churches was of 

rather rare occurrence, for, as the Holy Office frequently indi- 
cated in its responses, When a Catholie church was not available, 
one could resort to the use of the privilege of the portable altar. 
Of course, it could be that the use of this privilege did not always 
adequately answer to the particular need of the time. If Masa 
could not be celebrated in the open air, and if a schismatical 
church was the only available building when a large number of 
people had to be accommodated in their obligation to hear Mass, 
then such a case of necessity would certainly lend itself as a 
reason for allowing the celebration of Mass in such a church. 
All necessary precautions would have to be taken against the 
emergence of seandal. Efforts should likewise be made tn secure 
some other non-seetarian building for the celebration ef Mass 
whenever such efforts prove feasible. 

If Mass were to be celebrated under syeh circumstances, then 
one should follow the instructions given to the Ethiopian mis- 
sionaties under similar rircumstances. The schismatic altar 
should be used merely as a table, and should be set up with altar 
stone, linens, crucifix, candles, and the other necessary accessories 
according to the Catholie practice, 


9 Wernz Vidal, Zus Canonicum, TV, a. 96, p, 117; Regatille, us Saera- 
meniarium, I, n, 314, p. 123; Cappello, De Sacramentis, I, ». 713. 
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In a recent issue of The Fastern Churches Quarterly® the 
Orthodox Bishop Polycarp is cited as stating in his Missionarul 
that the Uniate and Orthodox Rumanians niaintain a church 
between themselves at Gray, Indinna. There is evidently a 
misprint in regard to the name of the place, since the writer hus 
been unable to find any evidence of the existence of a town called 
Gray in the State of Indiana. Tfuwever, there is a Rumanian 
Catholie Church in Garv. IndianaS* and it is evidently to this 
community of Onentals that Bishan Polyearp is referring. The 
writer made an attempt to disrover whether the circumstances 
as represented by Bishap Polvearp were actually trae. He enr- 
tesponded with the pastor of the Rumanian Catholic Purish in 
Gary and discovered that there was no evidence af any simul- 
taneous use of churclies or of a communicatio tr sacris between 
the Catholie and the Orthodox Rumani:ns. In some instances 
it may have appeared that there was a forbidden religious com- 
munication, but what happened in reality was that some of the 
Rumanian Catholics defected from the faith and joined the 
sehismatic scct. In any event there was no ccclesiastieal ap- 
proval of any intercommunication between Catholics and Ortho- 
dox that might have occurred. 


2. Assistance at Mass 

Numerous responses of the Sacred Congregations forbade 
active religious communication in the Masses celebrated by 
schismatics. On December 5, 1668, the Holy Office instructed 
the Bishop of Trebinje® to order the Catholics subject to him 
not to go to Mass or to other divine offices in the churches of 
schismatics, and to warn them that they were not bound by the 
precept of hearing Mass when there was no celebration of a 


Catholic Mass. 
8“Wniates and Latinization’ — Vi, 2. 8 (October-December, 1946), 


p. 434. ; 
%4Cf. Marbach, Marriage Legtstetion fer the Catholics of the Oriental 


Bites in the United States and Canada, page 272. 
% Pontes, n, 738: Fouti. IL, 79. The tormer diocese of Trebinje (Jugo- 
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A more particular response concerning a matter which en 
tailed more than the mere attendance at Mass was given by the 
Holy Office on April 10, 1704" Definitely present in the case 
was the question of an active participation in the schismatic 
rites. In this response Pope Clement XI (1700-1721) decreed 
that it was not licit on the principal feasts of the year for con- 
verts, in order to avoid persecution, to go to the churches of 
schismaties, especially during divine services, and there ta kisa 
the door of the church, to make the three adarations to the 
Blessed Trinity, to venerate the sacred images, or to recite pri- 
vately some psalms, a Pater, an Ave, or other similar prayers. 

On August 7, 1704, the Holy Office stated that the decree 
which prohibited Catholics from being present at the Masses 
and prayers of schismatics applied also in those places where 
there were no Catholic priests and with reference ta such prayers 
as contained nothing contrary to faith and the Catholic rite™ 
In the same response the Holy Office considered the case of an 
Armenian schismatic priest who had been converted to Catholi- 
cism. He wished to be dispensed from pouring water into the 
chalice publicly at Mass. Instead he expressed his desire to 
perform this action secretly in the sacristy before the Mass. 
The Holy Office forbade him to make use of the contemplated 
dissiroulation.® 

The prohibition of assisting at the Mass of schismatics was 
further clarified by a response of the Holy Office on May 10, 
1753.% An answer was sought for the question whether it could 
be permitted for Catholica of the Greek rite who did not have 
church of the same rite to communicate with Greek schismaties 
and heretics. The practice was condemned, for from the cir- 
cumstances presented in the case it was evident that they could 
attend a church of the Latin rite, so that, while they Jacked a 


priest of their own rite, they could receive the sacraments from 
a priest of the Latin rite. 


% Fontes, n. 769; Forti, II, 81. 
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A similar prohibition of such religious communieation was 
stressed by the Sacred Congregation for the Vropagation of the 
Faith on April 17, 1758, and attention wag called to the former 
decrees concerning this matter!” 

In the Acts of the Sacred Congregation for the Propagation 
of the Faith of 1769 certain priests were called to task for join- 
ing in the celebration of Mass with schismatics. The ignorance 
was inexcusable, and the uct was a sacrilege which violated the 
true faith As far as could be ascertained, this was the latest 
decree to be issued concerning the assistance of Catholics at the 
Mass of schismatics. 

When the Holy See forbade the attendance of Catholics at 
the Maas of schismatics, it was always a question of active par~ 
ticipation. This active participation at the sacred functions of 
schismatics is forbidden by the general law of the Code (canon 
1258, §1} as well as by the particular decisions of the Sacred 
Congregations. If any function is sacred and symbolical of 
Christian unity, certainly the Eucharist has this characteristic. 
Consequently to participate actively in the sacrifice of the Mass 
of schismatics ia to perform an act of forbidden religious com- 
munication. 

It ia absolutely forbidden to assist formally at the Mass of 
heretics or schismatics. However, a material presence at the 
Mass of schismatics is permitted under the usual circumstances 
stated in canon 1258, §2. Since the sacrifice of the Mass is con- 
nected with most. solemn occasions, such as funerals, marriages, 
and the like, the principal problem confronting Catholics will be 
the manner in which they are to conduct themselves when they 
ate present in a schismatic church on these occasions. 

A Catholic of the Oricntal church will feel more at ease in a 
schismatic church, for there is a great similarity of rite and cere- 
mony, and he will not feel toa conspicuous among the schismatic 
congregation. For a Catholie of the Latin rite there is not. only 
the difference in religious iencts but also the difference in rite. 
Consequently be will feel very much a tote) stranger. However, 
104 Fonti, £1, $9. 

WA Fonti, XII, 227. 
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in either case, since neither the Oriental nor the Latin Catholic 
can participate actively in the the schismatic form of worspip, 
their actions will single them out as not being members of the 
schismatic church. 

With reference to Oriental schismatics there is a general pre- 
sumption in favor of the validity of their priesthood and copse- 
quently in favor of the validity of their sacraments, especially 
that of the Lucharist. However, due to recent developments 
among Oriental schismaties much doubt has been cast upon tie 
validity of the orders of certain schismnatic priests, und cons 
quently the individual case has to be judged on its own meri. 
However, the general presumption in favor of the validity of 
Oriental schismatic orders remains, and when it is known that a 
schismatic priest is validly ordained, it must be concluded that 
he congeerates validly at Mass. As a result, when such priests 
reserve the Blessed Sacrament in their tabernacles, one must rec- 
ognize the fact that Christ is truly present there, und ome must 
manifest that belief in one’s external actions. Upon entering a 
schismatic church one must make the usual act of reverence 
toward the Blessed Sacrament according to the rite to which one 
belongs, whether it be a genuflection or a profound reverence. 
One does not participate in a non-Catholic rite when one gem- 
fects before the tabernacle where true consecrated hosts are 
reserved 102 

While in the presence of the Blessed Sacrament, one shovid 
say some of the prayers that one is accustomed to recite upol 
entering a Catholic church. When the services begin, one should 
not take an active part in the ceremonies, Certainly one would 
not be allowed to join in any of the prayers with the priest or 
the congregation, even though there were nothing contrary to 
faith or morals in these prayers. It seems advisuble to remains 
seated during the Mass. By this action one would not reflect 
any irreverent conduct, and at the same time one would be giving 
some indication to those in attendance that one has uo intention 


102 Vermeersch-Creusen, Epitome Juris Canonici, 11, n, S773 Genicot 
Salsmans, Fastitutiones Tkeolagiae Morutis, J, n. 200, p. 140; 8. C. de Prop, 
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of participating in the sacrifice. However, at the time of the 
Consecration of the Mags, one should knecl down and remain 
kneeling until the Communion. One should take care that with 
respect to the remaining actions there is ue common tink between 
them and the acts of ihe officiating minister If the service is 
one that heretics have im conmnon with Catholics, then the active 
participation, even if no scandal should derive from such a par- 
ticipation, is forbidden av leust by Church Law. 

Reverence may be shown also to ile images of the Blessed 
Mother and of the saints. Tlowever, one shauld not become 
demonstrative in his aets of reverence tuward the sacred images. 
The circumstances of the pluce detestmine to a great extent the 
practice to he folluwed. In this matter there are some very sur- 
prising practices which evidently huve the sanction of ecclesiasti- 
eal authority. The following statement which gives evidence of 
such practices is an excerpt from a current publication: 

“In Rome (before the war} tbc students of the Russicum 
were allowed to go with their rector’s permission to the liturgical 
services at the little Russian Orthodox church. While there they 
aseisted at the liturgy with due reverence, kissing the cikons on 
enteriog the church and during the liturgy, kneeling with the 
congregation during the consecration and the Lord’s Prayer, kiss- 
ing the cross at the end of the service. The same practice was 
adhered to by Catholic religious in Belgium who accompanied 
groups of Orthodox boys (pupils of s Catholic school) when they 
went to make their Easter duties.” © 

According to the author of the article it would he licit under 
certain circumstances to bow at the blessing given with the book 
of the Gospels, to make a sign of the crogs at the priest’s bene- 
diction, to accept. a candle when one is offered, and to kiss the 


103 Vermeersch-Creusen, foe. eit; Cocchi, Cammentarium, V, n. 98, p. 
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cross and the hand of the priest if he presenis it. He justifies 
these actions on the score that they do not imply a proiession of 
a false dogma and for the reason that there is no danger of por 
sonal perversion or likelihood of scandal to others present. The 
schismatic priest has no intention of vbliging the purticipant to 
acknowledge to him the trueness of his church any more thaa 
the latter recognizes it by his actions. One simply gives honer 
to those things which are holy both in the priest and in the object 
itself. One testifies to ihe priest his respect for the person of 4 
servant of God. However, if the Orthodox religious authority 
claimed that by such actions one positively took part m their 
worship as the only true one, one would he obliged to remain 
passive. 

The suthor of course considered the case of a practicing 
Catholic who is well grounded in his faith. Otherwise there 
would be a danger of perversion, Tl-instructed Catholics who 
are inclined to indifferentism are advised not to go into Orthodox 
churches until they are better informed. The author concludes 
his article with the admonition that the individual Catholic con- 
sult a well-informed priest or his confessor before assisting at 
such services. Consequently these actions are 1o be considered 
as exceptions to the general principle which forbids all active 
religious communication. 

The article which has just been cited contains some rather 
startling statements, und it is difficult to ace how they can be 
reconciled with the general law of the Church as contained in 
canon 1258. The author of the article seems to prescind entirely 
frora Church law, and appears to consider the question merely 
from the standpoint of the divine law. In the examples he pro- 
poses there may be no danger of scandat oar perversion in the 
light of the specific circumstances of time and place, but. the 
actions definitely imply an active participation in schismatic 
worship, and hence appear to offend against the Jaw enacted in 
canon 1258, §1. One is obliged to manifest a reverent. attitude 
toward the Blessed Sacrament even in @ schismnatic church, for 
that kind of behavior and conduct is warranied on the authority 


106 “Art, cit.” — Phe Foice of the Church, December, 19-44, p. 14. 
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of the Holy Office. But it is difficult to see how the same cnu be 
gaid of such actions a5 making the sigu of the cross at the priest’s 
benediction, accepting a candle when it is offered, and kissing 
the cross and the hand of the priest when he presente it. In the 
given circumstances such actious may not constitute any profes- 
sion of a false dogina or furnish any aecasion for perversion or 
scandal. Moreover, the fact that these actious have been ac- 
cepted as part of the liturgical ceremony by both Catholics and 
Orthodox alike may mitigate the culpability of the performance 
of them under schismatic auspices, but it does not entirely justify 
the performance of these acts. Such a performance still consti- 
tutes an active participation in an illicit form of worsbip, and as 
such is forbidden, 

However, the author of the article does admit that there can 
be no participation in the schismatical dispensing of the sacra- 
ments. This is one matter ia which Catholics may not have 
part, for fram the earliest times the sharing in the reception of 
the sacraments has been regarded as the visible token of unity 
and communion among the faithful. To receive the sacraments 
from a schiamatic priest one must have an authorization or a 
dispensation from the visible Head of the Church, or from one 
of his delegates empowered to grant it. Such a dispensation is 
rare, but not unknown. The most common example is the ger- 
eral authorization to receive from a schismatic priest certain 
sacraments when one is in danger of death. 

Although the law has consistently provided that one is ordi- 
narily not permitted to enter a schismatie church when sacred 
services are in progress, some concessions Were made in regard 
to visiting the Blessed Sacrament outside these times, On De- 
cember 15, 1764, the Sacred Congregation for the Propagation 
of the Faith issued a response to the Island of Chios in regard 
to this matter. According to the response Catholies were allowed 
to enter the church of schismatics out of mere curiosity, but out- 
side of those times when services were being held, and provided 
that no scandal resulted. Catholics could also visit and adore 
the Blessed Sacrament reserved by the sclismatics, und pray 


Wt “Art. cit.” — The Poice of the Chureh, December, 1944, pp. 14, 15, 
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before the images of the Saints, even in the presence of the 
achismatics themselves, as long as they did not join im prayer 
with the schismatics2% 

Another difficulty was answered with reference to the case in 
which the Blessed Sacrament was being carried to the sick by a 
schismatic priest. Catholics were not only permitted to aclore 
the Blessed Sacrainent an such an oceasion, but ihey were 
obliged to do so. However, in making their adoration, they were 
to refrain from associating with the schismatics.' 


B. Holy Communion 


Since it is ordinarily illicit to receive the sacramenis from a 
schismatic, then accordingly as the Hucharist is to be considered 
as 4a sacrament, the reception of Holy Communion tn a schis- 
matic rite by a Catholic will always be illicit outside the danger 
of death. There is little doubt concerning this matter, and the 
question of receiving Holy Communion from the hands of schis- 
matics was seldom presented to the Holy See for consideration. 
On June 17, 1839, the Sacred Congregation for the Propagation 
of the Faith forbade the reception of Hoty Communion from a ! 
heretical priest.U° There was also the general prohibition to 
receive any of the sacraments from the schismatics, which pro- 
hibition was contained in a response to the Italo-Greeks. 
Clement VEII (1592-1605)4? and Benedict XIV (1740-1758)13 
also forbade the use of the services givea by schismatics for the 
conferring of the sacraments. The reception of Holy Communion 
from schismaties is an act of formal religious communication, 
and hence is forbidden. 

In danger of death the circumstances are changed. However, 
Holy Communion cannot be placed in the same class as baptism, 
penance, and extreme unction when there is danger of death. 


108 Ad 1 ~~ Fontes, n, 4545; Coll. S.C. &. #., n. 458; Forti, LL, 107, 
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These three sacramnts arc of greatcr necessity for salvation than 
is the reception of Holy Communion. Hence, one is not given 
the same freedom in receiving Toly Communion from sehis- 
matics, as in the reception of these other three sacranienis, when 
one is in danger of death. ITfowever, there is an opinion which 
holds that in danger of death Holy Communion can be received 
from schismatics. Noldin-Schmiit state that if one would die 
without the sacrament unless he were to request it of a sehis- 
matic, he could request not only baptism and absolution, but even 
extreme unction and Holy Viaticum.’™ 

These authora seem to be alone in their view, but their opin- 
ton should be considered in the light of what they have to say in 
the following paragraph. Although they state that it is permis- 
sible for a dying Catholic to receive Holy Viaticum from a 
schismatic priest when there is no Catholic priest present, these 
authors nevertheless state that ordinarily because of the aecom- 
papying danger of perversion oue should not call a schismatic 
minister to administer the sacrament even when one is in the 
proximate danger of death. This danger of perversion is ugually 
’ present because a heretical minister will seldorn administer the 
sacraments to the dying, unless the dying person professes 5 
belief in the sect of the minister." However, when the danger 
of perversion is absent, it would be licit to receive the sacra- 
ments, at least those of penance and extreme unction, from 8 
schismatic minister when no Catholic priest is present. 

In regard to the reception of Holy Viaticum from a schismatic 
minister, there is here present an apparent conflict between two 
divine precepts, the precept of avoiding forbidden religious com~ 
munication and the precept of receiving Holy Viaticum, The 
problem is to determine which of the two precepts takes prece- 
dence over the other. In the present case the basis for pro- 
hibiting the reception of Holy Viaticum froin a schismatic priest 
is the danger of perversion. This is a serious danger, and in 
view of this danger one would not be bound by the divine pre- 
cept of receiving Holy Viaticum, {nm fact, a dying Catholic 
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would be bound not to receive Holy Viaticum from a schismatic 
minister, if there were no Catholic minister present. 

Tt should be added aiso that from the nature of the responses 
which the Holy Office gave to questions concerning the reception 
of absolution and extreme unction from schismaties on the part 
of persons who are in danger of death, it seems to be the mind 
of the Church that Viaticum should not be received from schis- 
matics under any conditions. 

Noldin-Schmitt do not present any arguments in support of 
their opinion that Holy Viaticum may be received from a schis- 
matic minister when no Catholic minister is present. In view of 
this fact and by virtue of the positive arguments for the contrary 
opinion, it is to be concluded that Holy Viaticum must. not be 
received by a dying Catholic from the hands of a sehismatic 
minister. 


ArticLe V — PENANCD 
A. Outside the Danger of Death 


As early as 1631 there arose the question to whom Catholic 
Priests were to apply for permission to use their faculties. The 
nature of these faculties is not evident from the response, but 
they had been granted by the Holy Office, and the permission of 
the bishop was needed for the use of them. In reply to this 
matter the Sacred Congregation for the Propagation of the Faith 
stated™® that priests could seek permission for the use of their 
faculties from bishops who were regarded to be Catholic, pro- 
vided that the priests had that degree of certitude regarding the 
orthodoxy of the bishops which excluded all suspicion of the 
schism or the error current in that region as attaching to them. 
In answer to further doubts proposed by the Capuchin mis- 
sionaries, the same Congregation replied4? that it was not per- 
missible to seek the permission for the use of even one of the 
facultics from schismatic bishops. Jt insisted that the elause 
which had stated that permission was to be sought must be 

1167 maii 1631, ad 1 ~— Fontes, n, 4447; Coll. S. €. P. F., 0. 69; Fonti, 
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understood in regard to bishops wha were in communion with the 
Church of Rome. There was asked the further question whether 
this permission could be obtained from schismatie pastera, but. 
the reply of the Congregation was the same as that in regard to 
schismatic bishops.1 

On May 15, 1709, the Holy Office forbade Catholics to hear 
the confessions of schismutics or to confess to them* Under no 
circumstances, not even in the cuse of necessity, acrording to a 
tesponse of the Sacred Congregation tar ihe Propagation af the 
Faith on February 17, 1761, was it permissible for a Cathole 
to confess his sins to a schismatic priest in order to obtain abso- 
lution from him. In this response no mention was made of the 
extreme case of a penitent in danger of death, hut there was an 
express advertence to this eventuality in a later reply of the 
Holy Office 

To a question presented to the Sacred Congregation for the 

Propagation of the Faith in 1839, the following reply wae 
made. Ethiopian converts were not to receive the sxerament of 
penance from a heretical priest. Upon the further question 
whether it was permissible for an Ethiopian missionary to con- 
fess to a heretical priest in a case of necessity, the Sacred Con- 
gregation furnished the ironical, if not also indignant, reply: 
“Nihil esse respondendum.” The answer to the question ap- 
‘peared so manifest, and evident, that to raise the question at all 
branded the questioner’s action as foolhardy, and consequently 
as deserving no reply. 

Here as in every other sacrament the general principle is that 
it ig gravely illicit to request or receive the sacrament of penance 
from a achismatic minister outside the danger of death. The 
ordinary necessity which a person senses when he is in the state 
of mortal sin is not sufficient to allow him to confess to a schis- 
matic priest and to reteive absolution. Such a person would be 


18S. GC, de Prop. Fide, 1 inaii 1631 --- Fendi, TI, 77. 
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obliged to make an act of perfect. contrition as best he could, and 
then to await the opportunity to confess his sins to a Catholis 
priest. He would have to be in extreme necessity, namely, in 
danger of death, before he would be permitted to confess his sins 
to a schismatic priest. 

However, there is an opinion according to which one could 
confess his sins to a schismatic priest in circumstances other than 
when one is in danger of death. There is a practical diffienlty 
current in the Orient where Catholics live in sections which are 
predominantly schismatic. It is very probable that a Catholic 
may find himself in a situation which implies the guilt of a mor- 
tal sin in his soul and will not have the opportunity of going to 
confession to a Catholic priest for two or three months. He is 
in the state of mortal sin, and his conscience is troubled. He 
tries to make an act of perfect contrition, but he cannot satisfy 
his conscience in this matter. In this case, if there were no 
scandal or danger of perversion, such a person could probably 
confess his sing to a schismatic priest and receive absolution ip 
order that he would no longer remain in the state of tmortal 
sin Because of the doubt concerning the jurisdiction of the 
confessor there may arise the question of the validity of such a 
granted absolution, but if the conditions of common error ac- 
cording to canon 209 are verified, there should be no doubt that 
such an absolution is valid. 

This opinion of Souarn enjoys some probability in so far as 
there is here involved no violation of the divine law, and under 
the circumstances as presented, because of the very grave in- 
convenience, the ecclesiastical law forbidding such religious com- 
munication would cease. However, in practice it is unlikely that 
all the necessary conditions would be present in order to permit 
such a religious communication. It is difficult to see how the 
danger of perversion and of scandal could efficaciously be re- 
moved, 


123 Sonarn, Prazis Afissionarii, pp. 125, 126. 
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B. In Danger of Death 


The case is much different when one is in danger of death. 
In danger of death all priests, though not approved for confes- 
sions, can validly and Jicitly absolve any penitent from any sins 
and censures, though reserved and notoricus, even if an approved 
priest is present. However, the presvriptiovs of canons 884 and 
2252 must be observed! The use of the words “all priests” 
taakes the canon very gencral, and according to the jiteral sense 
no one who has the sneerdoial character is excluded. This refers 
bot only to priests of the Catholic Church but also to heretical 
and schismatical prieats.1% 

According to a replv of the Holy Office under date of July 7, 
1864,27 it was stated that one could lawfully seck absolution from 
a schismatical priest, as long ag no seandal was given to the other 
faithful, provided af course that no Catholic priest was available, 
provided also that there was no danger of the Catholie’s perver- 
sion by the heretic, and provided finally that there was a prob- 
able belief that the heretical priest would administer the sacra- 
ment according to the rites of the Church. This, of course, was 
but a clarification of the practice that had long been generally 
accepted in the Church, and that had been expressly sanctioned, 
at least implicitly, by the Council of Trent 3# 

When a person as wu penitent. in confession is in danger of 
' death, the Church supplies jurisdiction to all priests for this par- 
ticular case. Consequently, any priest. can give valid abselution 
when he is face to face with a person who is in danger of death, 
According to canon 882 no preference is given to a priest of the 
Catholic Church. Whoever has been validly ordained to the 
priesthood, no matter how unbecomingly he may have subsc- 


1%Canon 882, 
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quently fulfilled his sacred office, can validly and licitly grant 
absolution in danger of death, with the single exception of the 
restriction made in canon 884 regarding licitness. Hawever, 
the Holy Office has given a particular response in this matter” 
A schismatic priest can absolve licitly in danger of death anly if 
there is 00 Catholic priest present, The decision given in this 
response of the Holy Office ts repeated by the authors!" 

The force of this particular response is still in effect in se far 
as it is an application of the divine law to a particular situation. 
Although canon 882 states that in danger of death all priests, 
though not approved for confessions, can validly and Neitly ab- 
solve uny penitent from any and all sins and censures, ulthough 
reserved and notorious, even if an approved priest is present, 
nevertheless the danger of scandal and of perversion niust he 
avoided. The absence of the danger of scandal and of perver- 
sion are conditions of the divine law and take precedence over 
the prescriptions of canon 882. These dangers will be precluded 
if a Catholic priest is preferred to the schismatic or the heretic. 
Consequently this preference is of obligation. 

The suthors qualify the response of the Holy Office in some 
respects. Some authors attempt to establish some order or de- 
gree of preference among those priests who can be called to 
absolve the dying, and they list them as follows: 1} One who is 
approved and who has the faculties of the place; 2} one who is 
approved in any other diocese; 3} the priest in good standing 


12 Moriarty, The Extraordinary Absolution from Censures, The Catholic 
University of America Canon Law Studies, n. 113 (Wasbington, D. C.: 
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who is merely ordained but has no faculties; 4) a priest who is 
wepended or under interdict; 5) « priest who is irregular; 6} the 
eccommumecatus vitandus; 7} the degraded priest; and 8) the 
heretical and schismatic priest. This gradation, of course, has 
no preceptive value except for the preference of the Catholic 
over the heretic or the schismatic. 

All other priests are ta be preferred to the schismatic or the 
heretic because religious communication with schismatics or here- 
ties is forbidden, and this is a mere serious matter than the 
reception of the sacraments from au vowerthy pricst. However, 
if one is dying and there is no other priesi present to whom he 
can confess without too great difficulty or repuymance, he can 
fieitly call a priest who is publicly at schismatic, and this priest 
can absolve him validly und Heilly from all sins and censures 
whatever they may be. Although the authors do not mention it, 
it seems that if the Catholic priest did uot understand the lan- 
guage of the penitent, it would be Jicit for the penitent to prefer 
aschismatic priest for the adnunistration of the sacrament, espe- 
cially if thia would give him greater peace of conscience.’ 
However, the danger of scandal gud of perversion would have 
to be removed, 

Absolution given by a schismatic priest to a dying person is 
otdinarily given licitiy, but because of attending circumstances 
such an absolution could become illicit, The danger of scandal 
and of perversion must be prevented, Genicot (1856-1900) -~ 
Salsmans (1873-1944) considered a dying person to be unworthy 
of absolution (incapaz abselutionis) if he should wish to confess 
te a schismatic priest when there was present another priest to 
whom he could confess his sins without too great repugnance.4 
When a Catholic chooses a non-Catholic priest in the presence 
of g auitable Catholic priest he chooses an unauthorized minister 
and subjecta himself to the dangers involved. In faet, the dan- 
ger of scandal to others, and possibly alsa te the non-Catholic 
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minister, will be all the greater when the latter is chosen in the 
presence of a Catholic priest. In case the penitent would have a 
justifiable repugnance to making his confession to a Cathelis 
priest, and in consequence thereof made his confession to a non- 
Catholic priest, precautions would have to be taken to remove 
whatever dangers are present. 

The circumstance under which a schismatic may sbsolve 
licitly is the danger of death, This danger arises from a hazard- 
ous condition or situation from which as a result it ts truly and 
seriously probable that a person may either survive or die’ 
For a danger of death to exist it is sufficient that the danger be 
truly probable; and it is not necessary that the danger be cer- 
tainly imminent or even imminently certain. A rez! probability 
of peril constitutes the person in 4 condition which is to be 
acknowledged as «4 danger of death for him.? ‘This dunger may 
proceed from cither an extrinsic cause, such as war, a dangerous 
voyage, or from an intrinsic cause, such as sickness, old age, ar 
serious injury, One who is in danger of becoming perpetually 
insane is to be accounted as in the same condition as one wha is 
in danger of death. 

The presence of a danger of death is sufficiently verified if 
the danger is morally and subjectively judged to be present. 
Serving as an explanation in this matter are the faculties granted 
by a decree of the Sacred Penitentiary which permitted ap- 
proved confessors who were acting as army chaplains to grant 
absolution from aJl sins and censures, intunctis de ture intungen- 
dis, to all those who were engaged in battle and also to all those 
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who were attached to the army in any capacity by being as- 
signed to an army camp. There was also a response of the 
Sacred Penitentiary’ which declared that every soldier in a 
atate of mobilization could ipso facto be regarded as in danger 
of death, so that he could be absolved by any priest! ‘This 
seems to refer, however, only to those cases of mobilization in 
which war is actually being waged or at least is immivent.“ 

It is to be noted that, to describe the cuse justifying absolu- 
tion of Catholics by non-Catholic priests, the Council of Trent 
used the phrase “articulus mortis,” whereas canon 882 employs 
the phrase “periculwm mortis’’ There is u difference in these 
terms, for in articulo mortis death is morally certain, whereas 
in pericule mortis there is merely » prudeut fcar that death will 
follow shortly? Coronata and Cappello state that the twa 
phrases may be considered as synonymous.’ Moriarty writes 
that in the laws on absolution given to a person in danger of 
death the phrase articulus mortis has constantly been interpreted 
in a broad sense as equivalent to the phrase pertculum mortis.% 
However, there is now no need for concern over the distinction, 
since canon 882 uses the more comprehensive phrase of periculum 

Although it may be licit in a given case to confess one’s sins 
to a schismatic and to receive absolution from him, there are 
authors who recommend that a dying person should rather elicit 
ao act of perfect. contrition and thus commit hinaself to the divine 
mercy” However, if one were not satisfied in conscience that 
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he had sufficient sorrow for his sins, it would be better for hin 
under such circumstances to seek absolution from a schismatic 
priest, as long as there was no danger of perversion or of scandal. 


ARTICLE VI — Extremr Unction 


Religious communication with non-Catholies in regard to the 
sacrament of extreme unction is given little or no consideration 
by the authors. As far as can be ascertained, there 1s alsa no 
record of a response having been given by the Holy See specifi- 
cally in reference to communicatio in sacris through this sacra- 
ment. The administration of this sacrament apparently pre- 
sented no particular problem of this kind to those who lahored 
among schismatics, Consequently general principles affecting 
communicatio in sacris will have to be applied by the writer in 
his consideration of their relation to this sacrament. 

The sacrament of extreme unction can be validly administered 
only by a pricst.47 The laity have no power to administer this 
sacrament. Canon 938, §2, determines the ordinary minister of 
the sacrament, who is the pastor of the parish in which the sick 
person resides. However, exceptions to this rule are coutained 
in canons 397, 3°, 514 and 1368, which refer respectively to the 
specified dignitary’s right of anointing the diocesan bishop, to 
the right of the superior in a clerical religious communty, and 
to the right of the seminary rectar in the seminary. fn what 
has been said there is no provision which would allow a non- 
Catholic minister to administer the sacrament. 

However, canon 938 continues with the concession that ia 4 
case of necessity, ar with at least the reasonably presumed per- 
mission of the pastor or of the local ordinary, any other priest 
may administer the sacrament. The problem here is to deier- 
mine what necessity, if any, would allow a schismatic priest to 
administer the sacrament. 

There is no doubt that a validly ordained schismatic priest 
can administer the sacrament validly, He has the power of 
Orders necessary for the administration of the sacrament, and 
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he needs no jurisdiction fer the valid administration. When he 
uses oil blessed by his bishop for the anointing of the sick, he 
uses valid matter. Henee, there is no reason to doubt the 
validity of his anointing, 

There is the custom among Orientals of employing more than 
ove priest. for the administration of the sacrament. Kilker 
(1903-1944) cited Denziger as stating that among the Orientals 
seven priests regularly perform the rite. If seven are not present 
then five or three take part in the ecremony and in a case of 
necessity even onc may administer the sacramont.4? Among the 
Latins the practice is different. The Roman Ritual leaves place 
for but a single minister. In any case it is sufficient for the 
validity of the sacrament that one pricst anoint the sick per- 
son.“ 

Canon 938, §i, uses the words “omnis ef salus sacerdos.” The 
scope of omnis ig in no way circumscribed or qualified, and hence 
can be understood to include sehismatic priests. In stating this 
pomt Kilker made no explicit mention of the non-Catholic min- 
ister2® However, there seems to be ne reason for excluding him. 

In a case of necessity any priest may lawfully administer the 
sacrament. The Code itself grants the necessary faculty for the 
licit administration of the sacrament in such circumstances. 
Necessity exists when the ordinary minister or his delegate is 
unavailable and there is danger in any delay occasioned by the 
quest. of another priest.“ This necessity may be physical or 

- moral.#3 The necessity is physica! if the pastor absolutely can- 
not be called in view of his absence or in consequence of his 
incapacity through illness. A moral necessity exists when the 
pastor has incurred some censure which would prevent him from 
administering the sacrament licitly. Tantamount to a moral 


M8 Kilker, Extreme Tnetion (St. Louis: B, Herder, 1927}, p. 88. 

Ww Rilker, op. cit., p. 89; Cappello, De Sacramentis, Vol. 11, pats I, 
aw 367. 

i Op. cit., p. 84. 

Wil Regatillo, fus Sacramentarium, I, n. 788. 

462 Coronata, Ue Sacrumentis, I, n. 448, p. 593; Kilker, Extreme Une- 
- ties, p. 99. 
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necessity is the case wherein the pastor is asked to grant per 
mission to another priest to confer the sacrament aad thereupon 
unreasonably refuses to do so.™ However, these distinctions are 
made by authors to be applied to causes in which the minister ts 
always a Catholie priest. The situation involving the necessity 
to permit a svhismatic priest to act is somewhat different. 

The sacrament can be administered by a selrismatie priest 
only when the sick person is in danger of death. and hence this 
circumstance will always have to be verified. But the uecessity 
which would warrant the reception of the sacrament from a 
schismatic minister is further dependent on an additional factor. 
One must consider whether the sacrament, of extreme unctiun is 
necessary for the salvation of the individual in the given case. 
Only then is the schismatic priest allowed to confer it on him. 

tn and of itself the sacrament of extreme unction is not. neces- 
sary as an essential means for salvation. ‘This denotes that it is 
not so necessary that, even if a person were to omit receiving it 
through no fault of his own, his salvation could not be attained. 
However, extreme unction can in view of particular attendant 
circumstances be necessary for salvation to certain dying per- 
sons. There are cascg in which this sacrament is the only sad 
consequently the necessary means of salvation. Such a case 
would be verified when a man in the state of mortal sin for 
which he is habitually attrite is deprived of the use of reason# 
Heaven lies open to him only through the sacrament of extreme 
unction. Such a condition of soul follows upon circumstances 
quite incidental, however, for the primary end of extreme unetion 
is not the forgiveness of gins. 

Extreme unction can supply a need which a conditional 
absolution cannot meet. Jn fact, when one is bereft of his senses, 
preatcr security of salvation is given to the dying person through 
the sarrament of extreme unction than through absolution, for 
internal attrition is sufficient for the administration of extreme 


183 Coronnta, loc. ett. 
184 Regutillo, Zus Sacramentarium, I, n. 799; Kilker, Extreme {laction, 
p. 271; Bint, Caommentarium, IV, n, 288, 
165 Kilker, ap. cit., p. 271. 
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unetion whereas an attrition externally manifested is very prob- 
ably required for the sacrament of penance.’ In the sacrament 
of extreme unction attrition is required nob as an essential part 
of the sacrament as in penance but as a necessary disposition 
without whieh God does not remit sinJ®? The value af extreme 
unction over absolution lics in the fact that attritiun may follow 
the conferring of the sacrament. In this case the absolution 
would be valueless, but the grace of extreme unction would 
Tevive. 

If the penitent were able to confess his sins and receive 
absolution, it would not be necessary for him to receive extreme 
unction in order to gain his salvation. Under these latter cir- 
cumstances he would not be permitted to request the sacrament 
from a schismatic minister. 

Noldin-Schmitt state that it would be licit for one to request 
the sacrament of extreme unetion from a schismatic minister tf 
one would die without the sacrament unless he were to make such 
a request.% This is a rather broad stateinent which seems to 
need considerable qualification. Merkelbach (1871-1942) per- 
mitted a dying person to receive extrerme unction from a schis- 
matic minister if the reception of the sacrament of penance was 
no Jonger possible? It would be impossible to receive the grace 
of the sacrament of penance if attrition were not present at the 
time absolution was granted. The circumstances must be such 
that the request for the sacrament will not be considered as a 
reengnition of a false sect. Hence, there would have to be veri- 
fied the same conditions which were set by the Holy Office in 
regard to the sacrament of penance. 


6 Tanquerey, Synopsis Thealnyiae Bogmaticae (24, ed., 3 vots., Pariaiis: 
Typis Societatis Sancti Joannis Fvangclistue, Deselér et Socii, 1933-1938}, 
HI, n. 974, : 

7 Schmitz, De Effectibus Sacramenti Extremae Unetionis (Friburgi 
Briagaviae: Sumptibes Herder, 14933, p, 73, 

1 Summa Theologiae Maralis, TT, u. 48, p. 42. 

169 Summa Theologiae Moralis, T, n. 755, p. 534, 

1607 ful. 1864, ad 6: “Lieere Jive., exeqmirere absolutianem a sacerdata 
schismatico}, dummodo tamen ct aliis fideliluy non praebourmr seandalmn, 
nec sit aling sacerdes catholicus, nec sit periculum ut fidelig ab haercticoe 
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Since a person can be constituted in extreme necessity rela- 
tive to the need of receiving the sacrament of extreme unction, 
there can arise the situation in which it would be licit for a 
schismatic winister to administer the sacrament to him. When 
it is possible for the penitent to confess his sins and to receive 
absolution he must do so, and there will then be no real necessity 
for him to receive extreme unction from a schistmatic minister. 
However, when he has lapsed into a state of unconsciousness and 
is unable to confess his sins or manifest any sorrow for them, # 
will be jicit for a schistnatic priest to anoint him as long as no 
Catholic priest is available. In this case the schismatic minister 
should first give conditional absolution to prevent a violation of 
the divine law which requires a person in mortal sin to receive 
the sacrament of penance when in danger of death‘ Non- 
Catholic priests, when administering extreme unction in the name 
of the Church, should observe its positive dispositions, but it is 
not presupposed that they will have the knowledge to guide 
them!* 

When the achismatic priest anoints a dying Catholic under 
the conditions and circumstances postulated in authorization of 
this act, it seems inconceivable that his act could give rise to any 
danger of perversion for the dying person, but there remains 
always the question of possible and probable scandal to the 
bystanders and to the schismatic minister himself. This must 
be guarded against, and it seems that scandal! can effectively be 
precluded when explanation is made that the Church permits 
auch anu action whenever a Catholic is in such great spiritual 
need, 

In reference to this sacrament one should mention that just 
as it is forbidden to reserve the Blessed Sacrament in a place 
that is simultaneously used by Protestants, so also the holy oils 
cannot be kept in a place shared in common by non-Catholics and 


pervertatur, et tandem probabiliter credatur sacerdotem haereticum admin- 
istraturum hoe gacramentum secundum ritua Ecclesiae.’ —- Fontes, nu. 078. 
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Catholics. In lieu of any better place the oils are to be reserved 
in the parish rectoryJ® Furthermore, ia the Constitution #tst 
pasteralis of Benedict XIV, issued an May 26, 1742/4 it was 
forbidden to receive the holy oils from Greek schismatic bishops. 


Artictn VIL — Hony Onpers 


The question of ordination by a scbismatic bishop had al- 
ready been considered in the Decree of Gratian!® and in the 
Decretais of Gregory IX1*° The concern of the glossators was 
not the licitness of the action, but the validity of the orders 
conferred. In the legislation which followed, the question of 
licitnesa was of greater importance, for there was then no doubt 
about the validity of the orders, if the minister had been validly 
consearated and had used the proper matter and form. The 
question of the validity ef orders conicrred by schismatics is 
rather a dogmatic than a juridic cousideration. However, it 
should be affirmed at this point that the ordinations of the 
Oriental dissidents are generally considered as valid’% The 
pate is to be said for the ordinations of the Jansensists in Hol- 
land and of the Old Catholics in Germany and Holland2® 
However, because of recent developments among the Oriental 
disgidents and among schismaties in general, much doubt has 
been cast upon the validity of the orders of certain schismatic 
priests, and consequently each individual case should be judged 
on its own merits. 

Ciement VIII in his Instruction Sanctissimus of August 31, 
1595)* stated that those wha had received ordination at the 
hands of schismatic bishops who apart from their schismatic 
status were properly consecrated — the necessary forin having 


188. CG, de Prop, Fide (C.G. ~— Helvotiae}, 7 mart. 1805 —- Fontes, a. 
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been observed — did indeed receive orders, but not the right to 
exercise them. In this he repeated the doctrine of the glossa- 
tors? 

Benedict XIV in the Constitution Etsi pastoralis of May 26, 
174217 confirmed this doctring of Clement VIII. Gn the ques. 
tion of schismatic ordinations these two papa! documents preseat 
a practically identical wording. Not only was the recognized 
validity of schismatiec orders established, but further points were 
clarified. Schismatic bishops were not to be admitted for the 
conferring of orders or for the administration of any of the other 
sacraments. Persons ordained by schismatie bishops were, upon 
a proper rectification or armendnicnt in their status, to be recon- 
ciled and absolved. An appropriate pen:nee was to be imposed 
on them. If they had embraced any errors, they hud previously 
to abjure them; if they had not embraced any errors, they had 
nevertheless to renounce the schism of their ordaming prelate. 
The abjuration was to be made either publicly or secretly, as the 
facts in the case directed. Before the ordained persons could 
exercise their Orders, it was necessary for them to receive from 
the Holy See a dispensation from the irregularity which they had 
incurred!” 

In spite of the teaching set forth in the Instruction Sanctissi- 
mus of Clement VIII, the Holy Office seemed to take a rather 
lenient view toward permitting ordinations by schismatics in ite 
response of June 7, 1639.1 It was asked how one should act 
toward those who when coming to confession had the intention 
of presenting themselves to a Greek Bishop for the reception of 
sacred orders, and in particular to a bishop who was a schismatic 
or a heretic, or who was involved in simony inasmuch as his 
consecration had been accompanied with a payment of money. 
The answer was given that those who fer a just cause wished to 
approach a schismatic bishop who, if excommunicated, was 
nevertheless not a vitandus, could be abselved, since the desire, 


WW Adc. 1, X, de schismaticis et ordinatis ab eis, V8. 
171 §VII, 2, XIIL — Fontes, n, 328. 
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motivated by a just cause, did not entail a sin. However, 1t was 
not permissible for one to entertain the arbitrary desire to up- 
proach a simoniacal bishop for the reception ef Orders. At 
the same time it was asked whether it was licit to absolve those 
who approached the confessor in good faith, thinking namely 
that they had not sinned and that they lad not incurred any 
censure of any penalty by having received sacred Orders from 
dissidents and simoniaca] bishops, and, furctier, whether they 
should be teft in good faith. The Holy Office stated that they 
could be absolved, in so fur as they needed absolution, by one 
who had the requisite authority, and that they were to be given 
@ warning or 2 admonition in the same sense im which it waa 
called for in relation to other sins. 

Gn this same matter there was still another response of the 
Holy Office on November 21, 1709.% No Armenian Catholic 
bishops were available for ordaining pricsts who were needed in 
Yspahan, and so it was asked whether sacred Orders could be 
received from schismatical or heretical bishops. The Holy Office 
replied that in no way could that be allowed, and that those who 
had been ordained by such bishops were irregular and suspended 
from the exercise of their Orders. 

The reception of holy Orders from the hands of schismatic 
bishops has practically always been forbidden by the Church. 
Rarely has the Holy See ever considered it necessary to receive 
Orders from a schismatic bishop. 

The prohibition to receive holy Orders at the hands of a 
schismatic bishop is contained in the general prohibition against 
active religious communication as expressed in canon 1258, §1. 
There ig algo an implicit prohibition contained in canon 2372, 
wherein it is stated that those who presume to receive Orders 
from a notorious schismatie automatically incur a suspension 
a divinis reserved to the Apostolic See. Any person who has 


14 “Pogsa nhsolvi volentes ex iusta causa accedere ad Episcopos sehis- 
maticos excommunicatos tolerntos, cum taliter volenilo non peecent; volentes 
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been ordained in good faith by such men forfeits the right to 
exercise the Order thus received unti] he obtains a dispensation 
from the prohibition. Sipos remarks that any Orders which a 
elerie had pricr to the reception of Orders in good faith from a 
schismatic would not fall under the penalty, and the cleric could 
exercise such Orders. His argument is based on the wording of 
the canon, ordines sic receptit® 

Canon 23872 adequately provides a solution for any ease in 
which holy Orders have been received from schismatics, for it 
distinguishes between the reception of Orders in good faith and 
the reception of Orders in bad faith. In the present it is im- 
possible to imagine a situation in which necessity would warrant 
the reception of Orders from the hands of a gchisinatic contrary 
to the préscriptions of the Church. 


ArticLp VIII — Marrimony 


When a mixed marriage is contracted, whether the contract 
be made before a priest of the Catholic Church or in the presence 
ef a non-Catholic minister, there is necessarily involved a reli- 
gious communication between the parties contracting the mat- 
riage. In a valid marriage the sacred character of the ceremony 
is evident. Since a valid marriage between baptized persons is 
at the same time 9 sacramental bond, and since the parties 
themselves are the ministers of the sacrament, the communteatio 
in sacrig becomes apparent.’ The communicatio in sacria is 
much more apparent in mixed than in disparate marriages, since 
in a disparate marriage at least the unbaptized party cannot 
receive the sacrament.% However, for the present the religicus 
communication which takes place between the parties contracting 
a valid mixed marriage coram Eeclesta is not the principal con- 
cern. This religious communication helongs to the category of 
negative communication, which will be given some consideration 


1% Sipos, Enchtridion Iuris Canonici, p. 462. 
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in the latter part of this dissertatiun. he concern here 1s rather 
with the religious ceremony which {akes place in the presence af 
a schigmatic minister. 


A. Marriages of Catholics Before a Schismatic Minister 
Acting in His Official Religious Capacity 


Marriages between Catholics and schismatics are forbidden 
by the prohibitive impediment of mixed religion? 1f there is 
a danger of perversion for the Catholie spouse and for the aff- 
spring, such & marriage is prohibited also by the divine law. 
But even the Church’s own prohibition is a very severe one, and 
a dispensation is not granted unless: 1} there be just and grave 
causes; 2} the non-Catholie party give guarantees that the dan- 
ger of perversion for the Catholie party wi/] be removed, and 
both parties promise that the children will be baptized and 
brought up only in the Catholic faith; and 3) there be a moral 
certainty that the promises will be fulfilled. 

It is not the purpose here to discuss the nature of this impedi- 
ment, and hence for further inforraation the reader is referred ta 
authors who treat this question specificaily.%! It is sufficient 
for the purposes of this study to recall that the impediment exists. 
From the days of St. Juhn and St. Paul, whe forbade association 
with heretics, the Church has traditionally forbidden mixed 
matriages.82 When the Holy See in later centurics repeated the 
constant prahibition of the Church in regard to mixed marriages 
it emphasized as the reason the disgraceful communion in sacred 
things involved im such marriages. 

Even when the Church dispenses from the impediment, the 
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marriage must take place in the Catholic Church. In this case 
there is nevertheless a religious communication between the 
spouses. The schismatic actively participates in tie Cathotic 
religious ceremony, for he is at onee the ininister and the re- 
cipient of the sacrament. Active participation af schismatits 
with Catholies is ordinarily forbidden, bur the action in this 
instance is Heit. This can be proved from the universal practire 
of the faithful and of the Chureh, which has always permitted it 
for a grave reason! Same danger of perversion is always 
present when ane contracts marriage with a schismatic, but for 
very serious reasons it is sometimes licit to expose oneself to such 
danger if proper measures are taken to forestall i. 
Although the Church dispenses from ihe impediment of mixed 
religion, it most seriously farbids the marriage to take phice be- 
fore a schismatic minister. As early as 1672 the question of 
going before a heretical minister to exchange marriage consent 
was presented to the Holy Office It was asked whether one 
could appear before a heretical minister for this purpose in order 
to evade more serious evil consequences, even after marriage 
had been duly contracted in facte Ecclesiae. The Holy Office 
replied that, if the minister acted in the capacity of a minister 
politicus, the action was licit. But if he acted as 8 minister 
addictus sacris,™ then it was illicit to appear before him, and 


18 De Lugo, De Saeramentis in Genere, disp. VIII, sect. 14 — Dispu- 
tationes, Tom. ITT, 428-431. 
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those guilty of such an action sinned mortally and were to be 
admonished of their guilt. This same distinction was made in a 
reply of the Sacred Congregation for the Propagation of the 
Faith on August 6, 1764.88 fiven in order to evade or escape 
from a most grave persecution, Catholics could not contract 
marriage before a heretical priest. However, since the act of 
contracting in his presence was forced upon Catholics principally 
for the sake of reaping tho stipend attached to the service, then, 
if a person by paying the stipend could free himself from all 
further obligation, he was not only allowed, but even advised, 
to do so. 

It was ilHoit for a Catholic to ask for or to receive the nuptial 
blessing from a non-Catholic minister. This was stated in a 
response of the Holy Office on January 29, 1817.9 

In 1848 the Sacred Congregation for the Propagation of the 
Faith in an Instruction™ ordered the Greek Rumanian Bishops 
diligently to acquaint the faithful and te warn them concerning 
the sin which they would commit if they approached a schismatic 
priest for the celebration of the marriage or the reception of the 
auptial blessing. So doing the faithful transgressed the law of 
the Church which forbade a communicatio in sacris, and they 
likewise gave scandal to others and exposed themselves to the 
danger of perversion. 

The legislation of the Church regarding the manner of the 
celebration of mixed marriages was finally summarized in an 
Instruction of the Holy Office on December 12, 1888. This 
Instruction was directed to all bishops of the Oriental rite, and 
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in it were enunciated the principles which were to form the basis 
of the future legislation concerning the manner of contracting 
mixed marriages, 

The content of this Instruction was summarized in canon 1083 
of the Code of Canon Law. The prohibition of canon 1663 
refers only to those cases wherein one appears before a noa- 
Catholic minister in his official religious capacity. Among schis- 
maties there is no doubt that the marriage ceremony is a reli- 
gious ceremony when the schismatic priest performs the marriage 
as the official minister of the schismatie church. For one w 
contract marriage before a schisinatic ministcr neting in th 
capacity would be to participate actively in a forbidden religious 
rite. This is contrary to the general principles of canon 1258, 
and the practice has been repeatedly condemned by the decisions 
of the Holy See. Even when an Oriental Catholie could con 
tract a valid marriage before a schismatic minister,!” he would 
be forbidden to contract marriage in the presence of such 4 
minister because of the forbidden religious communication im- 
plied in such an act. 

The only case in which one would be permitied to uppear 
before a schismatic minister would occur when the schismatic 
minister acts merely ag a civic official, and the parties, in order 
to comply with the civil law and to obtaim civil recognition for 
their marriage, appear before him? If the minister were to 
make the act a religious ceremony by using sacred vestments or 
rites, it would be forbidden to appear before him. 

The Church has always taken this stund in regard to the 
contracting of marriages before a non-Catholic iminister. Those 
Catholics who violate the prescriptions of canon 1063, $1, auto- 
matically incur an excommunication reserved to Wie ordmary™ 


actus sit, ac civiles effeetue respiciat, et vulla prorsua acatholici ritus pro 
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Since this is a penal canon, it is to be interpreted strictly, but 
because of the precise wording of canon 1063, there are many 
divergent opinions as to the conditions uuder which the excom- 
munication is incurred. 

Canon 1063 envisions a double ceremony, although the 
authors generally hold that the double ceremany is not postulated 
as a condition for the incurrmg of the censure, The canou is 
concerned primarily with the communicaito in sacris with non- 
Catholic ministers through the partics’ appearing befare them to 
give or to renew matrimonial consent. It is the viclation of this 
prohibition, quite independently of any condition of a daubleness 
of the ceremony, that entails the censure enacted in canon 2319, 
§1, 19.86 

It ig disputed also whether the censure is incurred if both 
parties are Catholic. Cappello holds that in this case the 
seneure would not be incurred, but there ur¢ authors who hold 
the opposite view.!"7 

In conjunction with the penalty cnacted in the common law 
of the Church jn canon 2319, §1, 1°, consideration must be given 
to the particular law of the If Plenary Council of Baitimare 
(1884). The Council of Baltimore enacted an excommunication 
reserved to the ordinary for an attempted marriage before a 
non-Catholic minister.8 The wording of this law is more gen- 
era) than that of canon 2319, §1, 1°, and certainly does not 
restrict the application af the censure to a double ceremony, or 
to a mixed marriage. In virtue of canon 6, 5°, the authors con- 
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sider this legislation of the Baltimore Counril to be stifl in 
effect.2% 


B. The Presence of Catholics at Schismatic Marriages 


When speaking specifically of schismatic marriages, the Ilolr 
See always has forbidden Cathohes to act as the official witnesses 
in a schismatic marriage ceremony. Catholies were forbidden iv 
assist in an active way (per compari nel matrimonio) according 
toe a response for the Isle of Paros on March 2, 1789.2 Later, 
in another response of the Sacred Congregation for the Propa- 
gation of the Faith on August 2, 1803,2" it was again forbidden 
for Catholics to act as witnesses at the marriages of schismatics. 

Authors do not treat this phase of religious communication 
under the specific consideration of a schismatice ceremony. They 
rather consider it from the viewpoint of non-Catholic marriages 
in general. Many have in mind the Protestant marriage cere- 
mony which has few characteristics of a religious ceremony. 
Consequently the statements and opinions of authors are not 
always applicable to the question at hand. 

Under the laws of Oriental schismatic churches, a schismatie 
marriage is in general always a religious ceremony, The mar- 
riage of schismatics is to take place in the presence of witnesses, 
and furthermore the priest must be present and there must be s 
religious rite, since clandestine marriages are forbidden.™2 There 
is some dispute among the authors as to what, in the eyes of 
schismatics, precisely constitutes the essence of a valid marriage 
contract, but there is no disagreement as to the religious nature 
of the ceremony, 

Merkelbach stated that it is never licit to act as a witness 
for a marriage which takes place in the presence of a heretical 


199 Of. Baste, Zatroductio in Codicem, pp. 58, 939; Ayrinhac-Lydon, of. 
cit., p. 114. 

206 Fontes, n. 4626; Monti, IT, 111. 

21 Fontes, n. 4675; Fonti, II, 113. 

208 Jugie, Theologia Dogmeatica Christianorum Orientalium, TT, 448, 
449. 
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minister. It is alsa illicit, he stated, to act us a paranymphus 
who Jeads the bride, not to the groom, but to the altar or to the 
minister. The reason for this prohibition is that by participating 
in this ceremony the witness or the paranymphus impheitly rec- 
ognizes the authority of the minister. ‘The term paranymphus 
was used by De Lugo in his description of the same function~ 
ary, and his opinion wag substantially that which more re- 
cently was espoused by Merkelbach, 

Noldin-Schmitt expresa a stmiler opinion in stating that it is 
ikeit to perform any function in the murriage of heretics which 
is necessary for the validity of the marriage, such as to act as a 
witness, or to do that which constitutes a part of the sacred rite, 
since it connotes a tacié approval of a false sect“ However, in 
@ note to the paragraph these authors add thet the office of the 
first. bride’s maid is commonly eunsicered here in America as a 
mere civil function. 

Primsier holds a similar position in regard to this matter, 
stating that it can be tolerated for a Catholic, by reason of civil 
duty, to perform the office of bridesmaid fmunts domicelfae 
honorariae) or of best. man at the marriage ceremony of heretics 
and even at mixed marriages contracted in the presence of 8 
non-Catholic minister, as long as there is ne seandal or danger 
of perversion or any contempt of ecclesiastical authority. 27 He 
bases his opinion on the response of the Holy Office of January 
14, 1874.28 


3 Summa Theclogiae Maralis, I, n. 756, p. 685. 

De Virtute Fidei Divinae, disp, X1V, sect. & -- Disputationes, Tom. 
I, 556; De Luge stated that the paranymphus was also referred to as the 
Pronubua or Auspex. 

% Summa Theologiae Moralis, Il, a. 39, p, 39, 

6 “Pucllae, quae ut in America seqtentrinnali principalem assistentiam 
apousae agunt (first bride’s maid), ex communi acstimatinne solim civile 
Summa Theologiae Maoratis, Hy, a, 38, 


officium pracatare censenter.” 
p. 40. 


MW Manuale Chealogiae Moratis, J, na. £26, ftn, 3. 

MS Ad 2: “Possuntne eutholici interrsse quovis modo nuptiis haereti- 
corum, achismaticarum, ef infidelium: vel liam iis taptits ipime itlieite ean- 
trahuntur, valde aut inwelide, alk uno ox istigs eum parte eatholica? ~- 
Ad 2. “De regula, Negative. Tolerari tamen posse mt extholici hujusmadi 
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McHugh-Callan hold a similar opinion when they give as an 
example of passive participation in a non-Catholic service the 
act of officiating as bridesmaid or best man at a wedding 
Davis states that in Protestant marriages Catholics in general 
should not act as witnesses, although in some places this act is 
tolerated when no scandal is given Tlowever, he adds that 
little good comes from the participation of Cathoiics in non- 
Catholic services. 

In spite of the rather lenient opinions of the above-cited 
authors, it cannot be stated as a general principle that one ia 
permitted to get as the maid of honor or first bridesmaid or as 
the best man at a non-Catholic marriage ccrenwny. This office 
is commonly considered as an active participation in the noo- 
Catholic ceremony und as contrary to the probibition of canon 
1258, §1. It is possible that in certain localities this office may 
be considered as a mere civil function, but this fact should aot 
be determined by private authority. The procedure which is to 
be followed should be determined by the ordinary of the place. 
Consequently, in a practical difficulty the ordinary should be 
consulted before one is permitted to act as the maid of honor or 
first bridesmaid or as the best man at a non-Catholic marriage 
ceremony. 

Although Primmer draws his conclusion from s response of 
the Holy Office#!! his opinion is not expressly supported in the 
response. The response merely permits passive participation in 
a non-Catholic marriage ceremony, whereas Priimmer concludes 
that to act aa bridesmaid or as best man would be a passive 
participation, 

Genicot-Salsmans forbid a Catholic to act as the official wit- 
negg in a non-Catholic marriage ceremony fer the reason that it 


nuptiis civilis offcii causa tantum adsimt, semota acandalo, at quovis per- 
versionis periculo, et ecclesiasticae auctoritatis contemptu’ — Fontes, a 
1028, 

209 Moral Theology, I, n. 974, p. 382. 

210 Moral and Pastorat Theology, I, 285. 

21114 ian. 1874, ad 2 — Fontes, a. 1028; ef. supra, page 113. 
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involves a recognition of the sect. Vermeersch, although re- 
ferring specifically to a mixed marriage contracted in the pres- 
ence of a non-Catholic minister, stated that a Catholic could not 
act ag a witness in the strict scnse of the term? 

In practice the official witnesses of the marriage are the maid 
of honor or first bridestuaid and the best man. However, even 
when the maid of honor or first bridesmaid or the best man do 
not act as official witnesses, or when their office is not necessary 
for the validity of the marriage contract, it would still be illicit 
for a Catholic to perform this office in a non-Catholic marriage 
ceremony, since it regularly constitutes an active participation 
in a non-Catholic rite. 

In consideration of the factors of civil duty and civic honor, 
it will be licit, if there is no danger of scandal or perversion, for 
3 Catholic to act as one of the attendants, ushers, or bridesmaids 
as long as this office does not entail any active religious partici- 
pation or imply an approval of the sehismatic sect. One could 
give the bride away to the groom, but not to the schigmatic 
minister. However, it is difficult to envision a case in which one 
would be justified in performing this function. If there is any 
serious doubt in the matter, the ordinary should be consulted. 

Provision for the material presence of a Catholic at a schis- 
matic marriage is made in canon 1258, §2. When there is no 
danger of scandal or of perversion, a Catholic may assist mate- 
rially at the marriage ceremony for the purpose of showing 
respect to a person, if he has a grave reason for so doing. This 
type of communication has been permitted in the replies of the 
Sacred Congregations, although in general the replies tend to 
discourage such practices. 

Catholics were ordinarily forbidden to be present at the 
telebration of marriages on the part of heretics or schismatics. 
This was stated in a response of the Holy Office on May 10, 


2 Fastitutiones Theolagiae Moratis, 1, n. 201, p. 121. 

23 Theologice Moratis Prineipia, Nesponan, Cansilia (4 vols, in 3, ed. 
altera auetior et cmendatior, Brugis -~ Firme Charles Boysert: Parisiis, 
1926-1928), FI, n. 52. 
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177024 The wording of the prohibition was such as evidently 
to allow exreptions, but no direct indication was given in ex- 
planation of what constituted such exceptions. Huwever, at a 
later date the Holy Office was asked whether Catholics were in 
any way allowed to be present at the wedding ceremony at 
heretics, of sehismaties, and of infidels, or at mirriages which 
were being illicitly contracted, validly or invelidly, by one ef 
the above-mentioned with a Catholic person? As a rule, so 
the auswer stated, their presence was net allowed, bui it could 
be tolerated in consideration of the fulfillment of a civil duty, 
provided, always, that scandal was duly obviated, that no danger 
of perversion was present, and that uo contempt of ecclesiastical 
authority was implied in the act of their presence. 

The authors hkewise permit such a material presence of 

Catholics at schismatic marriages. Pe Lugo stated that it is 
licit to be present at the marriages of heretics which take place 
before a heretical minister as long as Catholics dy not join in the 
rites or prayers, but look upon the rite as a profane ceremony. 

Genicot-Salsmans asserted that precaution must be taken lest 

one’s passive assistance be considered ag an approval of an illicit 

action. This is especially true if close relatives are present at a 

wedding ceremony in which a Catholic contracts marriage befure 

a Protestant minister contrary to the prohibition of the 

Church* Since this same prohibition exists in the case of a 

schismatic minister, the opinion of these authors can be applied 

also to it. 

Noldin-Schmitt restate the provisions of canon 1258, $2, 
which permit a material presence at non-Catholic marriages™ 
Merkelbach stated that it is regujarly ilicit to assist at non- 
Catholi¢ marriages even in a material way, unless the presence 
at the ceremony is warranted in coastderation of the factors uf 


214 Fontes, un. 828; Ponti, II, 109. 

218 14 ian. 1874 Fontes, a, 1028; ef, supra, page 118. 

216 Pe Virtute Fidet Divinae, disp, XIV, scet. 5 — DMisputationes, Tom. 
I, 656. 
21? Institutiones Theologtae Moratis, J, nu, 201, p. 151. 
218 Summa Theologiae Moraiis, TI, n. 39, p. 39. 
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civil duty or civic honor, provided alwuys that the uct of pres- 
ence does not occasion any scandai or reflect amy contempt of 
ecclesiastical authority 2!° 

From what has becu said in regard ta mere presence ab 
marriages contracted before non-Catholic ministers, the foilow- 
ing conclusions ean be made. Tt can he stated us a general 
principle that it is regularly ilivit to be present at marriages 
which take place in the presence of a schismalic minister, Con- 
sequently one could not be present for such a ceremony merely 
out of curiosity. However, if tie marriage is contracted between 
two non-Catholics, even though it takes place In a sebismatic 
church, one could be mutcrially present for this ceremony if he 
had a grave reuson in view of the considerations of civil duty 
and civie honor, as long as there was no occasion far tne emer- 
gence of scandal. 

If one of the parties of the marriage is a Catholic, and can- 
sequently is contracting marriage contrary to the prescriptions 
of the Church, a mure serious reason is necessary to allow one to 
assist at such a marriage. It would be better for one not to be 
present at all, for in this case one's presence is all too readily 
interpreted as an approval of the illicit action. This would offer 
a cause for scandal, for it would confirm the person in his evil 
action. A parent would have the obligation of disapproving such 
an action on the part of his or her sou or daughter. A parent's 
presence at the wedding cerernony would almost mevitably imply 
an approval for the very action against which a disupproval must 
in duty be registered, The material presence of a close relative 
at a marriage attempted by a Catholic contrary to the laws of 
the Church is to be discouraged, although it cannot altogether be 
declared illicit, for the Holy Office declared that it can be 
tolerated under the particular conditions which warrant a mate- 


rial presence. 


219 Summa Theologtae Moraiis, I, n, Ti, p. 585, 
2014 tan, 1874 -— Fontes, n, NUR: of. supra, page 113, 


CHAPTER VI 


COMMUNICATION IN REGARD TO 
THE SACRAMENTALS 


ArticLe 1 — Tue SacRAMENTALS IN CIENERAL 


Sacramentals are sacred things, although they do not com- 
pare with the sacraments either in their dignity or in their 
effects. There is likewise no similar strict obligation of receiving 
them. The consideration bere is the sacramentals not of the 
Catholic Church but of the schismatic churches. Since the sacrs- 
mentala are of ecclesiastical institution, their use could be re- 
stricted by the Church, which could under pain of nullity forbid 
achismatica to confer or administer the sacramentals. However, 
there is no such general prohibition which forbids schismatics to 
administer the sacramentals. Consequently, water blessed by 4 
schismatic priest for the use of his subjects can have a salutary 
effect according toe the mind of the Church if the ubject is prop- 
erly disposed. Only blessings which are expressly reserved to the 
Apostolic See would be invalid if administered by a priest with- 
out a special faculty! 


Whether the sacramental be validly or invalidly adminis 
tered by a schismatic, since it is a res sacra which is administered 
in a schismatic rite, Catholics are forbidden to participate in its 
administration. This follows in virtue of the prohibition of canon 
1258, §1. 

Since this canon does not distinguish between the various 
types of res sacrae in non-Catholic sects, it is forbidden to par- 
ticipate actively in the use of the sacramentals of achismatics a3 
well as in the use of their sacraments. Exceptions are granied in 
regard to the sacraments in circumstances of extreme necessity. 
Since there cannot exist an extreme necessity in regard ta the 
sacramentais, it will never be licit to receive them or actively to 


i Cf can. 1147, §3. 
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participate in the use of them at the hands of a schismatie priest. 
This principle has been borne out by the responses of the Holy 
See in this matter. 

On March 12, 1789, the Sacred Congregation for the Propa- 
gation of the Faith forbade a Catholic who had schismatic par- 
ents to observe a year of mourning by burning lamps in a Greck 
schismatic church according to the practice of the Greeks? 

In an Instruction of the Holy Office for the United States? it 
was declared to be wrong to invite heretics to the choir for sacred 
functions, to sing the psalms alternately with them, to give them 
the paz, blessed ashes, candles, blessed palrns, and other like 
things which form part of the external worship, all of which are 
properly considered as indications of an interiar bond and of the 
union of mind and heart among the worshippers, either in the 
active, or in the passive sense. Not only were Catholies forbid- 
den to give these sacramentals to heretics, but they were likewise 
forbidden to receive stmilar objects from heretics in their sacred 

_functiona. In either case such actions would be tantamount to 
welcoming them and to communicating in their evil (malignis) 
works. 

It was also ilticit for a Catholic to ask for or to receive the 
nuptial blessing from a non-Catholic minister.‘ 

Toward the close of the nineteenth century the Holy See had 
on several occasions received word that in the provinces of Im- 
peris] Russia Catholic students in the public schools and in the 
gymnssia were repeatedly in the course of the ycar forced to go 
to non-Cathclic places of worship, to jain with non~Catholics in 
their sacred functions, and to participate in non-Catholic rites. 
They had to kiss a cross offered by a non-Catholic minister, 
genufiect, take blessed bread, and perform other ceremonies. In 
consideration of the attendant dangers and disquieting anxieties, 
and with a view to setting at rest the disturbed minds of the 


2 Fontes, n, 4626; Fonts, HH, 113. 
322 iun. 1859 — Fontes, n. 952; Fonti, tI, 133. 
4B.C.A.OF, (Saxoniue), 29 ian. 1917 — Fontes, n. 852; Fonti, Il, 227. 
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authorities responsible for the faithful, the Holy Office on April 
26, 1894,5 decreed the following: 
1} The indicated circumstances could not be considered as 


2) 


3) 


4) 


5) 


implying merely civil] ceremonies, but entailed the abso- 
lutely forbidden communicatia in sacris with non-Cath- 
olics, and hence it was absolutely illicit for the Catholic 
students to take an intimate part in sueh ecremanies. 
Teachers of religion in the said schools were boul, if ther 
were asked by the students or their parents, to issue a 
warning that such a communication could not he toler- 
ated, since it was contrary to the divine and the ccclesias- 
tical Jaws. 

But if upon being asked they had warned the students, or 
had objected in vain to the enforced communication, they 
were not bound to repeat the protestations or warnings. 
unless there was a founded bope that the repeated protes- 
tation would turn out ta be useful and efficacious. They 
could also refrain from repeating the warning wlicnever 
greater evils were to be feared as superseding the already 
current evil. 

But if the instructors of religion were not asked by the 
students, then in view of the very grave situation, and 
with the factor of scandal duly obviated, they could te- 
main silent, if the students were in good faith. In this 
matter the said teachers could stand by the judgment of 
the bishop. 

Confessors concerned with this matter were bound dili- 
gently to instruct, to correct, and to exhort those students 
who, although not ignorant that such communication was 
gravely illicit, nevertheless practiced it because of the 
fear of imminent evils; they were similarly to correct and 
warn the parents who were the authors of the wrang com- 
mitted by their children. They accordingly had to deny 
absolution in the absence of a serious promise on the part 
of the children and the parents to abstain in the future 
from committing or commanding the forbidden communi- 
cation. But if the children or the parents were in good 
faith, then in view of the very delicate and serious situa- 
tion, the confessors could dissimulate the issuc, leave the 
penitents in good faith, and abstain from warning them, 


8 Fontes, n. 1169; Forti, XI, 885, 487; Anulecta Leclesiastica, UI 
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6) But whenever it was the custom that not all the students 
were charged to be present. at the sacred functions of non- 
Catholics, but oniy a part, as chosen from the rest, 
assisted in the name of all, the Sacred Congregation de- 
clared that any participation, whether in the election or 
in the representution of the group, was illicit. However, 
if the students were in good faith, one could remain silent 
as long as such action did not give rise to scandal. 


On this matter of comnuuaication in regard to the sacramen- 
tals the authors have nothing to siy, or at most they refer to the 
decisions of the Sacred Congregations. Recently, however, some 
views have been expressed in a current publication, and the 
opinions of the author are rather extreme.®§ According to the author 
of the article it would seer te be licit to participate actively in 
the sacramentals of Oriental schismaties as long as there is no 
danger of perversion or scandal, and provided that one has no in- 
tention of professing a falsc worship. He states that when one its 
present in a schismatic church, it is licit for him to make the 
sign of the cross at the priest’s benediction, to aecept a candle 
offered to him, or to kiss the cross or the hand of the schismatic 
priest. In the case as it is explained the author states that there 
is no profession of the tencis of a false sect, since one is simply 
giving honor to those things which are held as holy both by the 
schismatic priest and by the Catholic who is participating. 
Furthermore, he argues that there is no danger of scandal or 
perversion under the circumstances as they are presented, and 
because of these facts he justifies the action. An important fac- 
tor is the locality in which such communication is represented, 
namely, in sections of Europe where Catholics and schismatics 
live in close contact, and where in many instances the schis- 
matics predominate. 

However, the view just presented is difficult to reconcile with 
the present law of the Code which prohibits without qualification 
active communication in the sacred rites of non-Catholics. This 


eCf. “On Conducting Oneself in an Orthodox Church,” The Voice of 
the Church, December, 1944, pp. 14-17; also Eastern Churches Quarterly, V 
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opinion likewise finds no support in the responses of the Holy 
Office on these matters.? 

A frequent source of communication with schismatics in the 
sacratmentals is the burial service of schismatics. Apart from 
the funeral Mass there are the transportation and the deporta- 
tion of the body, the carrying of lighted candles, the recitation 
of various prayers, and similar actions which oceasion a religious 
communication of Catholics with schismaties. On this particular 
point the Holy Office has issued numerous instructions and re- 
sponses, and has designated specifically what is permitted and 
what is forbidden when Catholics are present at schismatic fu- 
neral services. Because of the particular nature of the funeral 
service and the frequency with which it occurs, the treatment of 
it as a specific problem seems indicated here. 


ArticL) I[—- FUNERALS aND Burials 


The principles governing assistance of Catholics at the funeral 
services of schismatics are similar to those which regulate assist- 
ance at weddings. Both occasions are specifically mentioned in 
canon 1258, §2, and the same conditions must be present for a 
licit assistance in either case. Out of respect for the dead by 
reason of one’s relationship, in view of one’s civil duty, or in 
honor of the deceased, one would be permitted to be present at 
the complete funeral service of a schismatic, but. his presence 
would have to be passive. 

By an analogy with the complete Catholic funeral service, 
there are three principal parts in the schismatic service; }) the 
transfer of the body; 2) the funeral services in the church; and 
3) the burial or interment of the body. In showing respect for 
the dead it is not always necessary to be present for ali three of 
these rites, and when it is possible to absent oneself from one or 
the other without giving offense, one should do so. The principal 
service is the one which takes place in church, and if one has a 
duty of any kind to be present for the funeral, he wil! certainly 


7 Cf. 8.0.8.0ff. instr. 22 iun, 1859 — Fontes, n, 952; S.C.S.Of. 26 apr. 
1894 —- Fontes, n. 1169, 
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be expected to be present for the church service. One might 
readily omit attendance at the other parts of the funeral service 
without giving any offense, though, under the law of the Code, 
there is no strict obligation to do so. 

The customs of the place will determine to a great extent 
what is to be expected of the one who attends a schismatic fu- 
neral. However, no Catholic is permitted to assist actively in 
any way. Since Mass for the dead will be the principal part of 
the service, the one who is present for it will have to conduct 
himself according to the principles regulating passive assistance 
at Masa.§ 

The Holy See has given responses in regard to partiewlar 
practices which take place during a funeral rite. The answers 
all follow the general principles. When the action constitutes an 
active participation, such as the carrying of a lighted candle or 
the joining with others in their prayers, the Holy See forbids the 
action. A mere material presence is tolerated, although in gen- 
eral all attendance at such functions is discouraged. 

On April 4, 1658, the Holy Office was questioned concerning 
the Heitaess of a bishop’s presence at the funeral services of 
beretics.* The recently-converted bishop of the Jacobites had 
asked whether he could attend the funerals of his priests, also 
recently converted, even if some of them had lapsed and died 
in heresy. The answer was in the negative. 

On December 9, 1745, the Holy Office forbade Catholics to~ 
gether with the missionaries to accompany the corpses of heretics 
to their churches and ta be present there with lighted candles.!® 

A few years lator the Ifoly Office replied that Catholics were 
permitted to accompany the corpse of a heretic to the cemetery, 
and ta be present while the exequics were performed in the 
heretical rite! However, in a reply of the Sacred Congregation 
for the Propagation of the Faith on August 2, 1803, it was for- 


. 8C£. supra, pp. 81 ff, 
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hidden for Catholies to hold a candle while accompanying the 
corpse of a schismatic to the sepulcher.” 

Although it treats specifically of hereties, the decree of the 
Holy Office as issued to the Bishop of Bardstown, [entucky, 
could well be applied as a norm for analogous situations in which 
schismatics are involved.2 The presence of Catholics at the 
funerals and burials of heretics was to be shunned, but such a 
presence could be permitted for the sake of preventing graver 
harm to Catholics, provided that the following conditions were 


fulfilled: 


1) The presence could not be one which evmeed a formal 
religious character. If. had to be ane of a purely material 
nature, as was demonstrated, for instince, in the aet of 
one whose presence answered the fulfillment of a civic 
duty. The act of presence had to stand unidentified with 
any intention te perform an act of religion, to partake in 
divine worship, or to join in a religious rite. 

2) The harm or the injury, or also the imminent danger 
thereof, which followed upon won-attendance had te 
threaten as an evi) of more far-reaching import than the 
evil which might be inherent in the act of attendance, 
The toleration of a lesser evil was justified as a lawful 
means of escape from a greater evil, 

3) The presence had to be such as not toe imply a communi- 
catie in sacris with the heretics. Hence there could be ne 
praying in common with them, no joining in their rites, no 
carrying of candles, no offering of prayera for the soul of 
the dead. 


These same principles were again enumerated, at least sub- 
stantially, in a response of the Holy Office in 1864.4 However, 


18 Fontes, n. 4675; Fonti, 11, 113. 

1313 ian, 1818 — Fontes, un, 856; Fonti, IT, 417, 
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in the case considered there was merely question of accompany- 
ing the funeral cortege to the portal of the cliurch. No mention 
was made of the factor of grave injury or of the imminent dan- 
ger of harm, and the practice was permitted if the ether condi- 
tions were realized, But in a later Instruction of the Holy 
Office2S with reference to assistance at frmerals in gencral, the 
factor of the graver harm consequent upon non-attendance was 
again euunciated as a condition requisite for rendering of the 
attendance permissible, 

On January 14, 1874, the Holy Office applied the decree of 

January 13, 1878, in relation to the funcrals of alf non-Cath- 
olics1® However, the Holy Office added a further condition for 
lawful attendance, namely, that the exclusion from the funeral 
exequies of every sacred rite and ministration be not mmtended is 
8 manifestation of unbelief and as a demonstration of contempt 
for religion, 
' In regard to clerics the Holy Office stated” that a pastor, as 
pastor, should not be present at the funerals of non-Catholics. 
However, it was permissible for him to be present if he assisted 
in a merely civil manner, that is, by not wearing any sacred 
vestments and by not communicating with the heretics in the 
sacred rites. The bond of relationship or of friendship between 
the pastor and the deceased non-Catholic should be commonly 
known in justification of his presence. 

“Mere civility” or “tolerance” is by no means an all-sufficient 
blanket with which to cover what has the appearance of com- 
municatio wr sacris. The practice of attending non-Catholic fu- 


BS.C.8.0f,, instr. (ad Archiep. Coreyren.}, 3 iam, 1871, ad 2: “Si 
quando neressitas cogat catbolicos ad acatkolicorum fnnera comitanda, 
sedulo advertendum est id solum licere, quotiescumque agatur de praescntia 
materiali praestanda civiliy officii causa, a qua eximi nequeunt catholici sine 
gravi damno vel periculo, et dummodo nuHo modo communicent in eorum 
ritibua ac sactis caeremoniis quibuscumque. Hisee itaque adhibitis condi- 
tionibus, conauetudo adsistendi acatholicorum funeribus et sepulturis, si 
quando uee facile tolli pnsset, quin exinde oriantur odia et inimicitiae 
catholicos inter et acatholicos, tolerari potest.” ~-¥ortes, n, 1013. 

16 Fontes, n, 2028. 

178 mali 1889 — Fontes, n. LUI. 
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nerals is to be eradicated unless it cannot be done without grave 
danger to Catholics## One does not have a serious reason merely 
because he wishes to be present, when one’s presence is not neces- 
sitated in consideration of a civil duty or of a grave ineonyea- 
ience consequent upon non-attendance.¥ 

In a place where Catholics arc well known they should at- 
tend such services as little as possible becuuse of the danger that 
by their attendance a spirit of indifferentism would be fostered. 
In evaluating the case one should consider not only the proximity 
of the relationship with the deceased, but the statts, condition, 
and character of the person attending. One should also cansider 
the implications involved in the act of attendanee, for sometimes 
the funeral ceremony is not vitiated by any latent matice, 
whereas in other cases it is infected with manifestations of hos- 
tility to the Church.” 

A common difficulty is the question of acting as pail-hearer 
at a schismatie funeral. Here in America it seems to be regarded 
as a merely civil action2! Consequently there wil! be little dan- 
ger of scandal or perversion. However, the action in itself ap- 
pears to be an active participation in the funcral service, since 
the transiafio cadaveris to the church and again from the church 
to the cemetery is an integral part of the burial service. Hence, 
if strictly considered, the action could be regarded as being for- 
bidden. 

On the other hand, a contrary custom here in Ameriea may 
be invoked in favor of permitting the practice. McHogh-Calan 
state that Catholic laymen may act as pall-bearers at ordinary 
non-Catholic funerals for a proportionate reason, ail scandal and 
danger of perversion being averted. The authors in general do 
not consider the problem. 

There aiso arises the question concerning the place of burial. 


18 Bausearen, “Co-operation with Non-Cathulics” -. Theolagical Stzdies, 
TIT (1942), 491. 
19 Genieot-Saismans, Institutiones Theologiae Moralis, 1, nu. 201. 
2% Vermeersch-Creusen, Epitome Iuris Canunict, I], n. 578. 
21 Bancroft, op. cit., p. 138. 
22 Moral Theology, I, 382, 
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it is the right of the Church to have its own blessed cemeteries 
for the burial of its deceased members.3 ‘The Sacred Congrega- 
tion for the Propagation of the Faith stated that only in a case 
of necessity, and sot. otherwise, is it to be tolerated that Cath- 
glice have cemeteries in common with schisinatics.™ 

At a later date the Hfoly Office stated in an Instruction® 
that where Catholies and hereties had cemeteries in common, 
and jt was impossible for Cutholics to huve their own separate 
vemetery, then part of the cemetery was to be blessed for the 
burial of Catholics and another part was to be used for the burial 
of heretics. 

A more detailed Instruction was issued by the Holy Office on 
February 12, 1862.2 In it the Holy Office stated ihat bishans 
were to tuke care that Cathohie cemeteries be distinct from the 
non-Catholic cemeteries. If this could not be achieved, then an 
attempt was to be made to have a section reserved for Cathalies. 
However, if even this objective could not be gained, then until 
such time as a separate blessed plot of ground could be obtained 
the grave was to be blessed at each burial ef a Cathohe, 

The content of this Instruction is substantially repeated in 
the present law of the Code.27 However, canon 1206 adds a new 
provision. In some countries the state disregards the rights of 
the Church and claims ownership of all cemeteries, in which it 
permits the burial of all classes of people, believers and infidels 
slike® When these conditions exist, and there is no hope of 
changing them, the ordinuries should see to it that the cemeteries 
belonging to the state are blessed, if those who are buried there 
are in Jarger number Catholics. The Church seems to accept this 
inconvenience rather than to have the cemetery divided, and in 


21 Canon 1206, $1. 

W2d aug. 1763, ad 4— Fontes, a, 4541. 

% (Ad Ep. Scepusien.}, 16 aug. 1781 ~- Fontes, n. 843, 
% Fontes, n. 969; Fontt, 11, 135. 


27 Cf, esnon 1206. 
BCf. Ayrinhac, Administrative Legislation tn the New Code of Canon 


Law (New York: Longmans, Green and Co., 1930), p. 63 (hereafter cited 
Administrative Legislation}, 
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consequence to have only one part of it assigned to Catholics. 
In any event, at least this much should be demanded, that the 
Catholics have in the cemetery as separate blessed portion which 
is to be used by them exclusively. If even this rannot be ob- 
tained, then the individual graves may be blessed, according to 
the rite prescribed in the Ritual,¥ as often as a Cathotir is 


buried there.” 


29 Rituale Romanum, tit. VI, ¢. 3, a. 12. 
30 Cf. can. 1206. 
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CHAPTER Vil 
MISCELLANEOUS QUESTIONS 


ArricLs I—ENrexIne a ScursMatic Ciuurce. 


From the nature of the terms used in canon 1258 it is evident 
that the Church wishes to discourage anything which savors of a 
communicaito in sacris, Active religious communication in the 
rites of nun-Catholies is absolutely furbidden, while a material 
presence is merely toleraied for scrious reasons when there is no 
danger of scandal or perversion. Any type of presence at non- 
Catholic rites is discouraged, but at the same time there are 
some actions, apart from presence at such rites, which cannot 
jnherently be declared illicit. 

One must have a serious reason to attend a non-Catholic 
religious function, even to assist at it only materially. A less 
grave reason would certainly excuse one wha as an unknown 
person once or twice uses the occasion to ohserve the manner in 
which a rite is performed, or to hear the chant of non-Catholics, 
as long as the danger of scandal is removed, and provided of 
course that there be no particular prohibition such as exists in 
Rome in respect to Protestant Churches? Jone states that It is 
sometimes lawful to attend a non-Catholic service through mere 
curiosity, if the sect has long been established in the place.? 

The Holy See has issued some responses in this matter. Tt 
was acknowledged as permissible for a Catholic to enter the 
church of schigsmatics out of mere curiosity if he made his visit 
outside those times when their divine offices were being cele- 
brated. Also, if a Catholic were invited by a sehismutic to see 
hig church, his aratory, or his chapel, the Catholic could accept 
the invitation in order not to offer any displeasure, as long us ne 


AV Vermeerseh-Creusen, Epitome furis Cenoniei, Tl, n, 878; et, Aeta 
Sanctae Sedis (41 vols., Romae, 2605-1908}, AI (i87%), 173-175 (here- 


‘after cited 488). 
8Morat Theology, n. 126. 
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scandal threatened and provided, of course, that he did not joio 
in prayer with the schismatic3 

According to a response of the Holy Office as given on Janu- 
ary 13, 1818,4 it was declared licit for one to enter the churches 
of heretics whenever one entered them after the fashion of enter- 
ing a profane edifice. The act of entering was in and of iteeli 
something indifferent, but its neutral character could become 
vitiated through the presence of sinister and suspicious circum- 
stances, or as the result. of one’s wrongful intention. The act of 
entering became evil: 


1) if one entered with the intention of assisting at heretical 
rites; 

2) if one’s entry actually implied or even scemingly involved 
a communicatio in divinis with heretics, and hence offered 
an occasion of scandal; 

3) if such eutry was commanded by a heretical goverament 
ag an act of the profession of the same faith and religion 
between Catholics and non-Catholies alike; and 

4) if the very act of entering was commonly considered as 8 
token of one and the same communion of faith between 
Catholies and non-Catholics. 


Tn all such cases it was invariably illicit for Catholics to enter 
the churches of heretics. Though this response did not treat 
specificaily of schismatics, still its doctrine is applicable as 5 
norm of action with reference to schismatica. 

The Code considers only the case which involves one’s pres- 
ence at sacred rites. If at the time no religious services were io 
progress, and one wished to enter a schismatic church merely 
out of curiosity, and consequently there was no danger of scandal 
or perversion, then there would be nothing to prevent one from 
entering the church. The entering of a church is an indifferent 
action, and hence such an action will be licit as long as there are 
no vitiating circumstances or evil intentions. Priimmer stated 
that for a sufficient reason one could enter a heretical church to 


38. ©. de Prop. Fide, 15 dee. 1764 — Fontes, n, 4545; Fontt, I1, 107. 
48, 0. 8. Off. (Kentucky), 13 ian. 1818 — Fontes, a. 856; Fonti, 11, 19. 
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see the pictures, or to hear the music or the sermon, if there was 
no danger of perversion or scandal 

Generally considered, the entering of a church is something 
altogether indifferent in itself. The act can be licit. ia many cases, 
when there is ne scandal, no injury to the true faith, no danger 
of perversion, and no express or implicit signification of a false 
worship or of any approbation of a false religion.® For example, 
one could enter a schismatic church to use it as a protection 
against the weather, or in the time of war to use it as a bomb 
shelter, and in other similar emergencies. 

Servanta could enter a schismatic church in consequence of 
the nature of their work, if it were necessary for them to accom-~ 
pany their master or his family while attending services. De 
Lugo cited Hurtado as holding the opinion that, when a servant 
accompanied the king, he could genuflect when the king genu~ 
flected and stand when the king stood, since this was done not 
for the sake of religion but in consideration of the regal honar to 
be paid to the sovereign.? De Lugo agreed with Hurtado in al} 
points except in regard to genuflecting, since, as De Lugo con- 
tended, such an act ig not executed out of honor solely for the 
king, The same was to be said in regard to such an action as the 
striking of the breast. These actions under the circumstances 
were always invested with «4 religious signification. 

When the entering of a non-Catholic church had been com- 
manded by a governing power in support of a non-Catholic reli- 
gion, the action could no longer be considered an indifferent 
action. A Jaw of this nature had been issucd by Queen Elizabeth 
of England (1558-1603). Catholics were obliged under grave 
penalties to enter Protestant churches and ta he present at the 
religious services. Some theologians held the opinion that Cath- 
olies could obey the law and be present materially in order to 


Stfanuale Thealogiae Moratis, I, nu. 527, p. 373. 
$Do Lugo, De Firtute Fidei Divinae, disp. XIV, aect, 6 — Distuta- 


- tones, Tom. I, 560, 561, 


tDe Lugo, toc. cit. 
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escape the penalties. However, the practice was declared illicit 
in a motu proprio of Paul V (1605-1621). In explaining this 
prohibition the authors argued that the reasons for it were ex- 
trinsic. De Lugo preferred to consider the reasons as being in- 
trinsic. Although the action of entcring a church could of itsel 
be totally indifferent, yet in the given cireumstances it was an 
act of religion signifying sacred worship. If it were licit to enter 
a non-Catholic church under these circumstances, then it would 
be likewise licit to receive communion from the Calvinists? 

Although this question concerned attendanre at heretical 
ceremonics, the same conclusions obtain with reference to sehis- 
matic rites, 

In explaining the words “ratione cévilis affici’’ of canon 1258, 
§2, Blat by way of example points to those domestic servants 
who are required to accompany their master, or to those who 
roust be present in consequence of civil Jaws, such as are in force 
in Oriental countries Several authors mention the situation in 
which soldiers and prisoners frequently find thernselves when 
they are required to attend non-Catholic services for the sake of 
discipline and order, and say that it is permissible for them 
attend these services It would, however, be illicit to attend if 
such attendance were commanded in odium fidei. 

In a recent article on the question of religious communication 
in the Orient, a Catholie officer af the British army, whe was 
stationed in Egypt for four or five years, was quoted as saying: 
“Provided each Catholic hears Mass or Liturgy in a church in 
union with the Holy See, he is free to wander into a dissident 


Cf. De Lugo, De Virtute Fidei Divinae, disp, XIV, sect. 6 —~ Disputa- 
tiones, Tom, I, 562, 

#De Luge, loc. cit, 

10 Commentarium, TV, 166. Cf. ulso Davis, Moral and Pastoral Thevi- 
ogy, I, 283, 

UProamnuer, Manuale Theotogiae Moratis, 1, 2. 527; Sabetti-Barrett, 
Compendium Theelogiae Moralis quar cuntinet Addendu Recagista a Dar- 
tele #, Creeden (34, ed., New York: Frederick Pustet (o., 1999), n. 154, 
p. 189; Davis, op. ¢it., I, 283; Jone, Meral Theolagy, u. 126. 
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chureh on Sunday.” The officcr evidently referred to attend- 
ance during the time religious services were in progress. From 
the tenor of the entire article it seems that the author of the 
article is in agreement with the quoted statements of the officer. 
The statement of the British offeer seems very broad if not 
ulira-liberal, and certainly stands contrary to the mind of the 
Church. Canon 1258, §2, merely tolerates a passive presence for 
a grave reason. In view of this language of the Code one could 
hardly state without quulification that a Catholic is free to visit. 
a dissident church an Sunday. 


ARTICLE {I — SINGING IN CHURCH O08 PLAYING THE OrGaN 


The music or chant which accompanies a religious service 
constitutes a very important part of the act of worship. Musie 
is certainly not essential to a religious service, but it embellishes 
the service, adds beauty and sublimity to the worship, and is 
inseparable from the act of worship. Consequently, to play the 
organ or to sing at a schismatic religious service would consti- 
tute an active participation in s forbidden act of worship. This 
is the mind of the Holy See and the gencral opinion of the 
authors, 

The Sacred Congregation for the Propagation of the Faith 
stated with the approval of Pope Leo XIII (1878-1903} that it 
was illicit to play the organ in churches of heretics when they 
were performing acts of false worship.“ This reply was given in 
answer to the question whether it could be permitted ta play the 
organ in Protestant churches on feast days, so that the organist 
could provide a livelihood for himself. There would seldam be 
a situation in which one would be required to play the organ in 
a non-Catholic church for a retson more serious than that of 
providing a livelihood for oneself. If the Holy See declared the 
practice illicit in this case, eertainly it is illicit in practically 
every case. 


“Ou Conducting Oneself in an Ortiedox Churel’’ —- fhe Vaice of the 
Church, Devember, 1944, p. 17; The Lastern Churches Quarterly, V (1944), 
July-September, 351 ff. 

WS. Ci de Prop. Mire, litt., 8 iul, 1889 — Coll. 8. 6. P. F., m. 1712. 
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Laymann'* seemed ready to excuse a recent convert to the 
faith if he continued to play the organ in a non-Catholic church. 
He was not bound, so Laymann stated, to relinquish his position 
at once if he was in grave necessity, but at the same time it had 
to be evident that be was performing his task as a purely indif- 
ferent action. Davis expressed the same opinion, adding that 
there must be no seandal, The absence of scandal is always a 
necessary condition when exceptions are made to the generai 
principle which forbids religious communicution with noa- 
Catholics, 

Kenrick (1797-1863), speaking with reference to Protestant 
churches in America, stated that those who sing livmna, who play 
the organ, or who make the responses in these churches are 
obviously participators in the religious service, and so in a cer- 
tain sense are betraying the faith.§ But it scemed to him that 
no offense against the faith was committed by Catholics who in 
the company of Protestants sang publicly outside these churches 
when there. wag no semblance of any religious worship, as in 
various kinds of social gatherings. On the part of Catholies he 
considered their participation as lawful even though the songs 
were written by Protestants, as long as they contained nothing 
contrary to faith, The principle could analogously be applied to 
8 similar communication of Catholics with schismatics, 

What has been forbidden by the Holy See as also in the dos- 
trine of the authors is the playing of the organ or the singing of 
hymns as part of the non-Catholic religious services. When these 
actions are not part of a religious service, then one would be 
permitted to participate as long as the hymns do not reflect any- 
thing that is contrary to the faith, and provided always that the 
occasion of acandal and the danger of perversion are effectively 
precluded.” Hence, one could play the organ or sing for the 
ruler of a country in & non-Catholic church, as long as the act 


M4 Theolagiae Moratis, Lib, 2, tr. 3, ¢. 13, n. 6. 

ib Op, cit., T, 286. 

36 Theologiae Moralis (2. ed., 2 vyols., Baltimorae: Marphy, 1866), TF, 
46. 

17 Vermeersch-Crousen, Epitome Juris Cunonici, Il, 406, itn. 1. 
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did not constitute part of « religious service.4 One could like~ 
wise take part in a musical festival held ia 4 non-Catholic 
church. 

A son-Catholic could more readily be permitted to play the 
organ in a Catholic church than a Catholic eould be perrnitted 
to play the organ at the religious services of any herctical or 
achismatical sect,” 


Agtic ta IT] — Processions 


Sacred processions designate the solemn supplications made 
by the faithful under the leadership of the clergy when all the 
participants move in an orderly manner from one sacred place 
to another for the purpose of promoting devotion, of commemo- 
rating God's benefits, of thunking Him, and of imploring the 
divine assisatance.4 A procession, as distinct from a parade or a 
civic demonstration, poatulates the presence of the clergy in their 
official capacity, the participation of a fairly large number of 
people marching from one sacred piace to another, and a moti- 
vation that looks to a pious purpose. This is the notion of a 
procession according to the Catholic concept, but analogously 
the same is true of the processions of schismatics, The principal 
factor of concern is the religious cheracteristic ef processions. 
They constitute an act of religious worship, a res sacra, and con- 
sequently are comprehended within the scope of canon 1258. 

It is forbidden to take an active part in a schismatic proces- 
sion, From the very nature of a procession, the mere presence 
of anyone among those who form in procession constitutes an 
active participation. In reference to this matter the Sacred 
Congregations have issued several] responses. 

On March 12, 1789, the Sacred Congregation for the Propa- 
gation of the Faith declared it illicit for Catholies on the oeca~ 
gion of the respective feusts of the Blessed Mother and of the 


% Markelbach, op. cit., I, n. 758, p. 586. 

5 Davis, op. ecit., F, 286, 

% Merkelbach, op, cit., 1, 586, fin. 2. 

4 Can, 1290, §1. 

% Ayrinhac, Administrative Legistation, p. 161. 
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Saints to carry to schismatic churches the pictures and the icons 
of the Blessed Mother or of the Saints which they treasured in 
their homes, to burn lamps in schismatie churches, to offer public 
prayer with schismatics, to assist out of curiosity at their func- 
tions, and to go in procession with them, unless there was ques- 
tion of the procession which takes place at the time of a funeral. 

Cleries were instructed by the Holy Office™ that, if they took 
part in the procession which aceompanied the king under the 
baldachino to the Greek church, they were not to wear any 
sacred vestments or a surplice, and they were to use a baldachina 
different from the one traditionally used at sacred functions. 
Also, the baldachino was to he carried by laymen. 

It is apparent from these responses that, when a participa- 
tion in sacred processions was permitted, the practice was tol- 
erated for reasons of civil duty or honor. Even in these cases 
anything which savored of a religious communication was for- 
bidden. Consequently, it was not permissible to carry lighted 
candles, er, in the case of clerics, to wear sacred vestments. 


Articte IV — ComMMUNICATION IN PRAYER 


It was forbidden for Catholics to be present at the Masses 
and official public prayers of achismatics, even when the prayers 
contained nothing that was contrary to the faith or opposed to 
the Catholic rite* 

When Catholics were guests at a dinner, they could not offer 
up prayers for those who had died impenitent or as apostates 
from the faith. It seems to have been a custom to offer such 
prayers at meals, according to a response of the Sacred Congre- 
gation for the Propagation of the Faith. 

Sometimes Catholics invited heretics or schismatics to dinner, 
and when the guests saw that the Catholics did not less the 
food or give thanks, they were scandal.zed, since they knew it 
was a custom among Catholics to say such prayers. However, 
23 Fantes, n. 4626; Fonti, 1, 111. 

2422 iun. 1864 — Fontes, n. 977; Fendi, T, 101 
2S, Cc. S. OF. 7 aug. 1704, ad 1 — Fortes, n. 770; Fonti, 11, 83, 
23 aug. 1818 — Fontes, v. 4711; Coll, 8. C. BP. F., n. 729. 
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the Sacred Congregation for the Propagation of the Faith com- 
mended those missionaries who omitted ihe prayers in this case, 
since they thus avoided a forbidden religious communication” 

In the Acts of the Sacred Congregation for the Propagation 
of the Faith of 1769 is also found an exhortation which called 
upon the bishops to prohibit their priests and the faithful from 
communicating with schismatics in their prayers. The exhorta- 
tion stated that this prohibition had been decreed by all the 
Sacred Councils. 

However, when the prayers are private, namely, such as are 
aaid by private individuais and without any official recegnition 
or direction by an ecclesiastical authority, the anthors allow 
greater liberty than is permitted in respect to public prayer. 
When the prayers ure privite and contain nothing against faith, 
and when there is present no danger of perversion or standal, it 
is permissible to join with schismatics in such prayers. It is not 
only permissible but even laudable for a Catholic and a schis~ 
matic whe are husband and wife te join in family prayer under 
these conditions.” 


ARTICLE Y — SERMONS 


The preaching of the word of God is also considered as a 
sacred function, and consequently it is forbidden Catholics to 
assist at sermons preached in a schismatie church. Ordinarily 
the preaching of a sertion constitutes a part of some solemnity 
or religious service, so that one wil! seldora have occasion to be 
present merely for a scrmon. If one has reason to be present for 
the principal service, he will also he permitted to remain for the 
preaching of the sermon. 

Externally there is no difference between active or passive 
assistance during a sermon. In assisting at the preaching of a 
sermon by a schismatic the principal danger to Catholies is that 
of perversion in the faith, Precautions must be taken against 


3720 aug. 1826 -- Fonti, Li, 123. 

2 Fonti, XII, 227. 

2CL Beste, Introductio in Codicem, p. 615; De Meester, Compendium, 
HII, $53, ftn. 3, 
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this danger, and in so far as it is possible one should try to pay 
no attention to the instruction of the preacher, The Holy Office 
on May 10, 1770, stated that it was regularly illicit for Catholies 
to be present at the sermons of schismatics and heretics.” 

The authors likewise point to the practice of assisting at 
non-Catholic sermons as being forbidden! However, presence 
during a sermon is permitted within the restriction of the prin- 
ciples stated in canon 1258, §2. Priimmer stated that for a suf 
ficient reason one could enter a heretical church to view the pic- 
tures, or also to hear the music or a sermon, if there was no 
danger of perversion.” A likely reason to warrant one’s presence 
at a sermon could inhere in the purpose of refuting the errors, 
but one would have to be careful that scandal wes not occa- 
stoned. Ordinarily, if one is well kaoown in the community, there 
will be great danger of scandal. 

Those Catholics who listen to sermons and services of non- 
Catholic worship which are broadeast over the radio are not 
guilty of a forbidden communicatio in sacris in the strict sense 
of the term because they are not physically present at the serv- 
ice. However, the local ordinary could forbid the faithful to 
listen to non-Catholic radio services. In fact, to listen to non- 
Catholic radio services is forbidden by the natural law when 
there is present the danger of perversion or of giving scandal to 
others.34 

A rather unique difficulty arose in regard to the point of 
preaching, and though it is only remotely related to the present 
question, it is aot irrelevant to mention it here. The question 
arose whether Catholic missionaries upon invitation could preach 
in schisrnatic churches. The answer was given in the affirmative, 
contingent on the fact that the missionaries found it possible to 
preach the whole Catholic truth and frecly to shaw the errors of 

DO Fontes, n, 828; Fonti, II, 109. 

$I Noldin-Sehmitt, Swnma Thecloviae Moralis, TH, n. 39: Stpos, Eachii 
dion furis Canonict, p. 699; Genisor-Salstmans, fastifutiones Theolegiae 
Moralis, 1, un. 200; Waywod, Practiced Commentary, 11, G0; Davia, Marat 
and Pastvral Theology, I, 284, 

22 Manuale Theolagiae Moratis, I, n. 327, p. 378. 

83 Herutti, Institutiones Juris Canoniet (TauriniRomse: ex Oficina 
Libraria Marietti, IV [1940]), LV, 232. 
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the schismatics, They were not permitted to accept the tvita- 
tion if in their preaching they were restricted to a consideration 
of those virtues and vices which were of common concern to 
Catholies and schismaties alike.* 


Anticte Vf — OatTHs 


An oath js an act by which one cails God to witness to the 
truth of one’s assertions or the sincerity of one’s actions, There- 
by one pays homage to His infinite truthfulness und adds 
strength to one’s own word, as a religious man would not appeal 
to God in support of falsehood or deceit The oath of its nature 
is a sacred act, and eensequently it is dlicit tu communicate 
with schismatics in the taking of un oath. 

In Quebec, where Protestant officinls were in power at the 
time, it was required of everyone who took an oath to teuch and 
to kiss the Bible, the copies in use being heretical versions of the 
Sacred Scriptures. Priests were excepted, for they were alowed 
te hold their hand over their heart. It was asked whether the 
faithful should be disquieted in the matter of the established 
usage. The Holy Office on February 23, 1820, answered in the 
negative.* 

A similar problem arose in the case of schismatics among 
whom a civil oath had to be taken before a Greek schismatic 
priest. To this difficulty the Holy Office replied that when the 
schismatic minister assisted at the oath of Catholics by means 
of a mere passive and political presence, without a stole or any 
other signs of the ministry, and thus not in a religious capacity, 
the practice could be Hcitly continued; but not otherwise.%? 

Merkelbach stated that when the Protestant Bible is used, 
the Bible is not eonsidered as an unlawfully issued or perhaps 
falsified publication but as a holy book. 


4 Souarn, Pragis Uissivnarti, p, 208; ef. Col. S.C. P. FL (1898), x. 
1874, 

% Ayrinhae, Administrative Legislation, n. 188, 

3% Fontes, n, 858; Fontt, 11, 123, 

378. C, 8. Off. (Zaeynt.}, 1 apr. 1897 —- Fontes, n. 940; Forti, Ti, 133, 

8 Summa Theologiae Moratis, 1, S86, ftr. 1 
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ArvicLe VII -— Co-operation IN SCHISMATIC Worsuie 


As explained in the treatment on the notion of communirn- 
tion, the term co-operation denotes a genus in relation to which 
the term communication exists ay a species. Henee, co-operation 
is the more genera) term and designates any action in which one 
acts jointly with another, whether that joint operation be very 
closely or only remotely interrelated. In all co-operation there 
1s at least a moral union of actions. That union is very evident 
in a case of active religious communication when one simultanc- 
ously places an action together with a schismatic in a schismatic 
rite. However, there are other actions which show favor or sup 
port to a schismatic sect, but which because of their mediate and 
remote connection with the actual worship are considered not a 
religious communication but a more remote form oi co-operation. 

Certain forms of co-operation are closely reiuted to the ques- 
tion of religious communication, and consequently ure pertinent 
to the matter at hand. Illicit co-operation, as it ia generally 
understood under its moral aspect, is the concurrence with an- 
other in an illicit action. The problem of illicit co-operation 
involves principally a moral consideration. Here the question 
will be considered only im so far as the co-operation is related to 
au illicit form of worship with specific reference to the schismatic 
sects. 

There are various types of co-operation, Co-operation may 
be formal or material, immediate or mediate, proximate or re- 
mote.% It is formal when one concurs not only in the evil action, 
but also in the evil intention. It is material when one concurs 
simply in the evil action. The co-operation is immediate if there 
is 4 participation in the evil action itself; mediate, if it is sec- 
ondary or subservient, and thus merely facilitates the execution 
of the principal action. Mediate co-operation may again be 
either proximate or remote, depending on the degree of closeness 
in the relation between the principal and the secondary action. 

Formal co-operation is never licit, The licitness of matorial 


39 Cf. Genicot-Salsmans, op. ctt., I, n. 235; Neldia-Schmitt, op, cit, IT, 
n. 117; pp. 117, 218; Merkelbach, op. cit., I, n. 761; Davis, op, eit, I, 341, 
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co-operation receives its determination from the accompanying 
circumstances. I3ven for a material co-operation in an illicit 
action one always needs a just cause, and the nature and the 
setiousness of the requisite cause receives its determination in 
relation ta the proximity of the co-operation and the gravity of 
the illicit action. The act of material co-operation also must be 
at least indifferent, for it is never licit to place au illicit action, 
even if good will result. It is dificult to give any specific gen- 
era] principles in regard to the Jicitness of material co-operation. 
Each case must be examined on its own merits if one is properly 
to determine whether the accompanying circumstances justify 
material co-operation. 


A. Building of Schismatic Churches 


A question of practical importance arises when in view of his 
trade a Catholic artisan is called upon to assist in the building 
of a schismatic place of worship. Unless one’s services were 
demanded out of hatred for the Catholic faith, one could assist 
materially for a sufficient cause.” Those whose co-operation is 
more essentiat, such as the architect or the contractor, would 
need a grave cause. The common laborcr would need a less 
serious cause, but in no case should one co-operate merely in 
order to earn money. If the sect is not established in the terri- 
tory, an architect, would need a very grave reason for accepting 
the work.4! If the sect is already established in the locality, the 
architect and the contractor could accept the work for a just. 
reason, such as that of averting a possible boycott occasioned by 
their refusal. 

In Constantinople it was fully permissible to co-operate 
proximately in the building or restoration of mosques, as long as 
it was not done out of a motive of hatred for the true religion. 
However, such intimate materia] co-operation was not permis- 


#® Woywod, Practical Commentary, If, 59; Noldiu-Schiaitt, op. ctt., Il, 
a. 122. 

4i Genicot-Salamans, op, eit., I, n, 237; Noldin-Sehmitt, op. cit, Il, 
o. 122, 
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sible in Rome, where there were so comparatively few uon- 
Catholics.” 

Konings (1821-1884) stated that in our country the work of 
building a non-Catholic church is licit, since it is nut considered 
a communicatio in sacris and implies only a remote form of ¢o- 
operation.“ However, if the co-operation af Catholics would be 
looked upon as an approval of a schismatic sect, the co-operation 
would be forbidden because of the scandal that would be given. 


B. Furnishing Articles Necessary for Worship 


Closely related to the question of co-operating in the building 
of schismatic churches is that of supplying schismatics with 
other objects necessary for divine worship. The mare closely the 
object is related to divine worship, the more proximate is the 
co-operation, and consequently the more serigus must be the 
reuson that can serve as a requisite for permitting such co- 
operation. To sell benches, tables, linens, lights, and similar 
artielea would point to a remote co-operation, and the profit 
motive would prove a sufficient reason for selling these objects 
to schismatics, 

A more serious reason would be required when there is a 
question of supplying the organ, bells, altar, chalice, vestments, 
and liturgical books. In this instance the co-operation is more 
closely connected with the actual sacrifice, and the profit motive 
alone does not prove sufficient for justifying such co-operation® 

On April 30, 1831, an interesting difficulty was solved by the 
Sacred Congregation for the Propagation of the Faith® The 
question was asked whether it was licit to send a initer to the 
Metropolitan of Iberia (Transcnucasian Georgia), who was a 
schismatic. The reason for this gesture was that by this gift ihe 
people subject to hima would be drawn to the faith. The Fathers 


$2Souarn, Prazis Missionarti, p. 211. 

43 Pheologia Morais {7. ed. 2 vols, New York: Baenziger, 1985), 1, 
ag. 314. 
4 Cf, Noidin-Schmitt, op. cit., 1%, a. 122. 
45 Fanti, I, 91, 


Miscellaneous Questions 143 


of the Congregation disagreed in the manner of the solution. 
Those who held to the negative view maintained that the act 
implied a communicatio in sacris, especially since it was a gift 
whose principal use would be linked with the celebration of 
sacred functions and especially of the Mass, in the celebration 
of which the presence of grave sin was to be presurmed on the 
part of schismatic pricsts in view of their suspension @ divinia. 
However, a final agreement was reached. Such gifts could be 
presented by the missionaries in their own name. The reason 
which stated that there was 4 co-operation in the sin of schis- 
watics could not be considered as a valid objection, since the 
missionaries were in no wey a proximate cause of the sin. 

To seli the bread or wine which is to be used in the sacrifice 
would require « very serious reason, since such co-operation is 
proximate. Davis states that it would be seandatous ta bake 
altar breads in order to supply them for use in the Anglican 
Communion, in which these hosts are thought to lend themselves 
for a valid consecration.” Konings held the opinion that co- 
operation wauld be more easily permitted in relation to schis- 
matic priests than in relation to Anglican clergymen, since the 
latter are not true priests.47 

In the light of these general principles, would it be licit for a 
Catholic priest to give the neighboring schismatic pastor some 
wine or hosta for the sacrifice? Undoubtedly the refusal on the 
part of the Catholic priest would produce much animosity be- 
tween the Catholies and the schismatics in that locality, but 

-imless more serious harm would result, it could hardly be per- 
mitted the Catholic te supply the schismatie with these articles. 
Scandal could hardly be forestalled, if the fact became publicly 
known that the Catholic priest gave the wine or the hasts to the 
echismatic. In the given ease the co-aperstion of the Clatholie 
priest is of a necessary and proximate character, and though the 
schismatie sacrifice is valid, it is nevertheless celebrated iMicithy, 
and one could not co-operate so directly in this illieit action, 


4 Op cit, 1, 286. 
47 Op. cit., E, 0, 314, p. 144. 
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C. Contributing toward the Support of a Schismatic Sect 


In answer to a doubt the Sacred Congregation for the Propa- 
gation of the Faith on January 29, 1828, replied that it was 
illicit to give alms for a schistnatie church.® 

In the ninth canon of the Greck-Melkite Synod of Ain-Traz 
(1835) it was stated that one could not call into doubt the fact 
that the offering of gifts to churches and holy places ex vets 
implied an uct of worship and an adoration of God, even if 
sometimes the gifts were used in honor of certain Saints. Rell- 
gion forbade the Catholic faithful to communicate in diutnis 
with heretics and schismatics, or to cuppert as ministers of the 
Church of Christ those who were separated from the Church, or 
to petition their prayers as though they were priests of the 
Universal Church. And so it was ubsolutely forbidden to Cath- 
olics to make offerings, no matter of what nature, to the churches 
and monasteries outside the Catholic coromunicn. Penalties were 
threatened for the violation of this canon. 


The Sacred Congregation for the Propagation of the Faith 
also declared it illicit for Catholics to make an offering for the 
Masses or prayers offered by schismatics.4 

One is not permitted of his own accord te contribute money 
towards the building of a heretical church. If one is forced to 
pay a tax, as it were, toward a common fund from which a schia- 
matic church also benefited, it is permissible to pay this tax, 
since the money can be used also for indifferent purposes. If one 
is forced to pay money directly toward the support of a schis- 
matic religion, he should protest in order to show that he has no 
intention of supporting or approving a false religion by this act 
of contributing, Under the same conditions he could also con- 
tribute money for the erection of a schismatie church. Although 
he knows the money will be used only for an evil purpose, the 


#8 Fonti, I, 91. 

49 Colt. Lec., I, 585; Fonti, XV, 67. 
12 mart. 1788, ad 2 —~ Fantes, n. 4626; Fouti, If, 111. 
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action itself is not intrinsically bad, sivce it does not nevessarily 
connote the approval of « false sect. 

In this matter there is a particular reply of the Sacred Peni- 
tentiary® which stated that if was licit to offer money for the 
erection of a heretical church ouly ou condition that by such an 
action Catholics who worshipped in the same church as the Prot- 
estants could free themselves from such a seaudalous simultane- 
ous use of the same church. Naldin-Schmitt draw two conelu- 
sions from this reply: 2) The act of donating money Is not in 
itself evH, and 2) the Sacred Penitentiary has judged that only 
the cause of offsetting a common danecr is sufficient to permit 
such co-operation. Nevertheless, some anthors consider that the 
consequence of a serious private loss or injury woud also excuse 
one in furnishing such co-operation. 

In regions where both Catholics and schismatics live together 
it would be licit for Catholics to contribute financial aid for the 
building and sustaining of schismatic schools and orphanages or 
similar institutions, since the principai purpose of these institu- 
tions is not a religious one. However, two conditions are neces- 
sary to justify this aid, namely, that the contributions would not 
be considered as 4 sign of adherence to a false sect, and that the 
money would not be used for the perversion of Catholics who 
are admitted to these institutions. 

A difficulty commonly arising is that of the Catholic mer- 
chant or professional man who is called upon to contribute to 
various churches as a business gesture. To give money directly 
toward the support of a schismatic church would not be licit. A 
Catholic merchant does not wish to refuse to contribute, for by 
so doing he ineurs the displeasure of his schismatic patrons, and 
if he has a large number of them, it may mean a serious decrease 
in his trade. However, he can usually obviate this by making an 


82 Genicot-Salsmans, Jietituflvecs Theelogiae Iferatis, 1, mn. U7; Noldin- 
Schmitt, Summa Theolagiae Moratis, TI. mn. 122, 

63 Cf. Noldin-Sehinitt, foe. cit.; Genivot-Salsmins, fec. ett. 
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indirect contribution. He will gain the good will of the people 
and at the same time co-operate only remotely in the support of 
a schismatic sect. If he donates some articles which have a good 
or at least an indifferent use, such as school desks, library books, 
desk lamps, or similar objects, or even gives money to be used 
for these purposes, his co-operation will be remote and will be 
permissible for any reasonable cause. 


D. Calling a Schismatic Minister 


One is often placed in a difficult position m regard to schis- 
matics as a result of one’s responsibility as a nurse or as on 
attendant in a hospital. Such persons are frequently requested 
by non-Catholic patients to call their respective pricst or minis- 
ter for spiritual assistance. If a nurse calls a schismatic priest 
to administer the last rites to a dying schismatic, she will be co- 
operating in the illicit administration of the sacraments in a 
schismatic rite. 

The Holy Office has declared this co-operation on the part of 
nuns assisting the sick to be inherently illicit, Tt stated that the 
former were obliged to assume a passive attitude when requested 
by the patient to send for a non-Catholic minister. They would 
manifest a passive attitude if they permitted some non-Catholic 
to cali the schismatic priest for the dying patient. They could 
alsa tell the patient to ask some non-Catholic ta send jor a schis- 
matic priest. For a grave reason of necessity they could ever 
call the schismatic priest, but then should merely tell bim that 
there is a sick person who wishes the priest te visit him.®? The 
act in itself is indifferent, but it is proximate co-operation, and 
in the light of the attending circumstances can all too readily be 
given a wrong interpretation. Hence, only for a grave reason of 
necessity would such an action be permitted But it is never 


569. 0. S. Off., 14 mart. 1845 — Coll, &. C. P. ¥., nu, 2036, note 2. 

bi Ferreres, Casus Conscientiae (5. ed, 2 vols., Barcinony: Bugenius 
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licit to.call the mivister directly for the administration of the 
schismatic rites. 

For grave reasons it is also permitted a Catholic nurse to set 
a table and prepare the patient for the visit of the schismatic 
priest, but she cannot take any active part i any of the rites. 

The authors usually treat this subject with reference to non- 
Catholic ministers in general, With schismatics there is some 
difference, and a possible exception could be allowed when the 
patient is in danger of death, and when the schismatic priest is 
the only priest who is available. As explained previously in the 
consideration of the sacrament of penance, the schismatie priest 
ig authorized to administer the sacraments under these circum- 
stances. Hence, it is certainly licit to call him directly to ad. 
minister to the dying, In practice, however, the case would be 
rare with the possibic exception of those dying on the battlefield 
in time of war. 

What has been said of co-operation in the ministrations of a 
schismatic priest to the sick may be applied elso with regard to 
the burying of the dead. If a schismatic« relative dies, the best 
practice is to leave the funeral arrangements in the hands of 
other schismatic relatives, and thus to remain passive. 


Artiown VIII — Eecussrastica, SANCTIONS 


In the treatment which dealt with the sacraments of baptism 
and of matrimony some mention was made of ecclesiastical pen- 
alties attaching to the acts of a forbidden religious communica- 
tion! Apart from these there are other enacted penalties which 
receive mention in the Code. 

If a pereon were actually guilty of schism, he would be sub- 
ject to the penalties enacted in canon 2314, among which is the 
ipso facto incurred exeommunication which is reserved to the 


6 Priimmer, Manualie Theoloyiae Moratis, I, n. 526; Davis, op. eit. 1, 
284. 
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Apostolic See in a special way. When there is no profession of 
schism, but merely an external participation in the sacred mite: 
of schismatics, one would not be subject to the same penaltics. 

Canon 2316 states that a person who of his own accord ant 
knowingly helps in any manner to propagate heresy, or who 
communicates in sacred rites with heretics contrary to the pre- 
scriptions of canon 1258, incurs the suspicion of heresy. The 
orthadoxy in his faith on the part of one who incurs this penalty 
is questioned, and he is subject to further penalties if upon waro- 
ing he does not remove the suspicion. If he docs not amend lis 
ways within six complete months after having incurred these 
penalties, he is to be considered as a herctic and us subject ta 
the penalties for heresy.@ 

Sinee penalties are to be interpreted strictly, the terms 
heresy and heretic are to be taken in the strict sense. There is 
a definite distinction between heresy and schism as also between 
the heretic and the echismatic. Although authors consider 
schismatics to be guilty aiso of heresy, the Holy See still uses 
the term schismatic and refers to the Oriental dissidents as 
schismatica. Since the delict of canon 2316 is the communication 
in divinis with heretics contrary to the prescriptions of canon 
1258, one who communicates with schismatics contrary to the 
prescriptions of canon 1258 will not ineur the ecclesiastical pen- 
alty of suspicion of heresy. Not all that is condemned in canon 
1258 falla under the penalty of canon 2316, but merely religious 
comraounication with heretics contrary to the prescriptions of 
canon 1258. Canon 1258 determines what manner of positive 
communication with non-Catholies is leit and what manner is 
illicit. It uses the terms, im sacris acatholicorum, whereas the 
penalty of canon 2316 is restricted by the terms, cum haereticts. 

The only other penalties attached to forbidden religious 
communication are those which are enacted in canon 2319, Those 
Catholics who attempt marriage before a non-Catholic ininister 
contrary to the prescriptions of canon 1063, §1, incur a dalae 

62 CH, eun. 2325. 


66 Cf. ean. 19. 
64 Cf, can. 1325, §2. 


AMisceflluncous Questions 149 


sententiae excommunication reserved tu the erdinary. This cen- 
sure has already been given sufficient consideration in the treat- 
Inent of communication with schismatics in regard te matri- 
mony .® 

A latae sentantine excommunication reserved to the ordinary 
is also incurred by those Catholic parents who knowingly pre- 
sume to offer their own children to non-Catholic ministers for 
baptism.* Only the parenfs aad not the guardians would incur 
this excommunication, since the canon states specifically (beros 
suos.? Ignorance, even though 16 be crass, as also fear would 
excuse one from incurring this penalty.& 

A further penalty of the suspicion of heresy is incurred by 
those Catholies who uttempt marriege before a non-Catholic 
minister®§ and by these parents who presume to offer they elil 
dren for baptism to non-Catholic ministers.” In beth these cases 
the penalty would be incurred cven though the minister were a 
schismatic, since canon 2319 uses the more general term, “non- 
Catholic,” and not merely the term, “heretic,” as canon 2316 
does, Chelodi (1880-1922) stated thut canon 2319 is entirely 
directed against heresy or schigm.7! 

Tt should also be noted here that an irregularity arising from 
erime is contracted by those who in any way permit baptism to 
be conferred on them by non-Catholics except in the vase of 
extreme necessity.” Irregularities, however, have not the juridi- 
cal nature of a penalty. They are unpediments specifying nega- 
tively the qualifications the Church demands in her ministers 
for admission to the services of the altar.% 


6 Cf. supra, pages 110, 111. 
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CHAPTER VIII 


RELIGIOUS COMMUNICATION OF SCHISMATICS 
WITH CATHOLICS 


Thus far the question of religious communication has been 
considered under a positive aspect, namely, in reference to the 
communication of Catholics in the sacred rites of nou-Catholics. 
There is, however, a religious communication which is negative 
in character, but which is, nevertheless, a truc religious cam- 
munication. As has already becn explained in the introduction, 
negative communication is that which occurs when non-Catholics 
participate in the sacred rites and ceremonies of Catholics, This 
participation is active when non-Catholics take an active part 
in the services, as when, for example, they receive the sacraments 
from a Catholic priest. It is passive when they are merely pres- 
ent. in 8 material way at Mass celebrated in a Catholic churen. 

Cauon 1258 does not directly consider the problem of nega- 
tive religious communication, and there is no other canon in the 
Code which states a general prohibition against negative religious 
sommunication as does canon 1258 in regard to positive religious 
communication. However, there are individual ecanong which 
take up particular phases of negative communication, ey., in 
regard to the sacraments (c. 731, §2} and the sacramentals 
(c. 1149), in reference to the use of sponsors at baptism (a. 765, 
n. 2) and confirmation {c. 795, n, 2). The legislation of the 
Cade is also supplemented by the responses of the Sacred Con- 
gregation of the Holy Office and of the Sacred Congregation for 
the Propagation of the Faith. These responses will be cited 
where they are relevant. 

It is to be noted that not all the authors use the same termi- 
nology. The majority of them refer to negative communication 
as passive communication.’ But the already suggested terminol- 
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ogy seems preferable, since it eliminates all confusion between a 
passive presence and a negative communicaticn. 

In general it is to be observed concerning negative communi- 
eation that the admission of non-Catholics tu an active partici-~ 
pation in Catholic worship would be a violation of the bond of 
unity which should exist among the faithful. The unity of the 
faithful roust consist in their participation in the same sacra- 
ments and in the same religious worship. If one were to admit 2 
non-Catholic to an active participation in ihe sacramenis of 
Catholics, it would signify that a unity and agreement in reli- 
gious profession existed between Catholics and non-Catholics, as 
though Catholic worship did not differ substantially from hereti- 
cal worship. When from the circumstances it is sufficiently evi- 
dent that by an act of negative religious communication there is 
no signification of unity and compromise in religious worship 
between Catholics and non-Catholics, but rather, an the con- 
trary, that the heretic recognizes the truth of the Catholic reli- 
gion, the Church more readily tolerates such religious communi- 
cation. Hence it is that the Church permits the celebration of a 
wixed marriage before a Catholic priest, while it most severely 
forbids its celebration befere a non-Catholic minister? 

There are certain helps to salvation which of their nature are 
ordained for the reconciling of non-Catholics to the Church. 
These can be communicated to them, Other gifts which the 
Church dispenses are symbeijs of ecclesiastical communion which 
presuppose dispositions which non-Catholies lack. These goods 
of the Church regularly are not to be conferred on non-Cath- 
olice.3 What these objects are and under what circumstances it 
is licit te confer them, or obligatory to deny them, to non-Cath- 
olies will be seen in the following articles. 


2Wornz-Vidal, lua Canonicum, V, 437; Beste, Introductio in Codicem, 
p. 635, 
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ARTICLE ] — ADMINISTERING THE SACRAMENTS TO SCHISMATICS 


It is forbidden to administer the sacraments of the Church to 
heretics or schismatics, even though they err in good faith and 
ask for them, unless they have first renounced their errors and 
been reconciled with the Church#4 

Priimmer stated that the reason for the prohibition of canon 
731, §2, lies in the fact that heretics and schismatics are consid- 
ered public sinners® However, Vermeersch-Creusen rightly can- 
clude that the reason is found not iu the general principle that 
the sacraments are to be denied to the unworthy, but in the fact 
that heretics and schismatics are scparated from the Church, 
which possesses the sacraments as its very own.! Those schis- 
matics who err in good faith could be more worthy of the sacra- 
ments than some Catholics to whom the sacraments ure given. 


A. Outside the Danger of Death 


The prohibition of canon 731, §2, is general. It admits of no 
exceptions when a schismatic is not in danger of death.1 When 
one has to deal with formal achismatics, namely, with those who 
err in bad faith, it is evident that they are in a state of sin, which 
in and of its nature is most grievous. As such they are absolutely 
unworthy and accordingly must be excluded from the reception 
of the sacraments. Those schismatics who are in good faith but 
are not in any danger of death are likewise to be excluded from 
the sacraments, since the administration of the sacraments has 
been committed to the Church by Christ, and only those who 
are of the body of Christ’s Church are entitled to the reception 
of the sacraments. Heretics and schismaties, as long as they have 
not been reconciled with the Church, in no way pertain to the 
body of the Church. Hence they must be excluded from the 
reception of the sacraments of the Church. 


4Canon 731, $2. 
6 Manudle furis Canonict, p. 369. 
6 Epitome Turis Canontet, TI, n. 15. 
7 Vermoersch-Creusen, Hpitame Juris Canonici, H, n. 16; Wovwod, 
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The Holy Office has always forbidden the administration of 
the sacraments to schismaties if they were not in danger of 
death. According to a reply under date of August 28, 16699 it 
sould not be tolerated that converted Nestorian priests be 
authorized’ by their ordinary to hear the confessions of their 
schismatic nationals. Teast of ail could such toleration be 
granted in favor of heretics and sehistnaties. Mven though the 
non-accommodation of the request of a penitent who desired to 
make his confession would, besides revealing them as Catholies, 
subject them to the payment of fines and deprive them of all the 
financial help that constituted their means of sustenance, it still 
could not be tolerated that they administer the sacrament of 
penance. 

The same prohibition was contuined in a later response of the 
Holy Office on May 15, 1709.1 

Cardinal Bellarmine (1542-1621) seemed to hold an opinion 
that allowed an exception to this general rule. He stated that if 
separated Greeks came to confession to a Catholic priest, they 
had first to make an abjuration of their errors in the matter of 
religion. Then, with much caution, he made an exception in 
favor of the unlettered and uninstructed: “Si dicaat se nihil scire 
{de controversiis graecorum cum latinis) et vere appareant rudes 
et incapaces, fortasse poterunt audiri et relinqui in ignerantia.” 
The doctrine was indecd couched in very careful language, which 
seemed implicitly to acknowledge for the opposite opinion a 
larger measure of security. 

When a schismatic is in danger of death, the situation is 
somewhat altered. In these circumstances the Church, in its 
efforts to save all men, allows some exceptions to its general 
prohibition, 


§ Fontes, n. 740; Fanti, I, 87. 

10“Nou ligere catholicos euinmunicare cum hacreticis ct schismaticis et 
corum confessiones audire, nec coram jllis emittere, nec iis szeram Eucharis- 
tiam conferre.” -~ Fontes, n, 773. 

it @, Hofmann, “Ii Beate Roberto Bellarmine e gli Orientali” — Orien- 
talis Christiana, VIIE (1926-1927), 270, 
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B. In Denger of Death 


The circumstances under which one can be considered to be 
in danger of death have already been explained in connection 
with the treatment of positive communication]? What has been 
said there can. be apphed to the present question. 


1. ScuismMatic IN FuLL Possession or His Senses 


When s formal schismatic is in possession of lis senses, even 
though he be in danger of death, he cannot be given absolution 
if he does not retract his errors and submit to the Churcli, and 
consequently he cannot reccive any of the other sacraments. If 
he ig a purely material schismatic or, as they siuy, in good faith, 
the situation is a very delicate one and must be handled with 
great prudence. Whether such a schismatic can be absolved is 4 
disputed question among the authors. 

Such # schismatic must have the proper dispositions before 
he can be absotved. He must at least manifest contrition for his 
sins and be prepared to do all those things which ure ordained 
by God for the attainment of everlasting happiness. If he is so 
disposed, some theologians hold that he can be absolved condi- 
tionally 8 

In support of this opinion is the fact that neither the validity 
nor the licitness of such an absolution can be impugned, The 
necessary requirements for the administration of the sacrament 
are present. There are present the proper intention, the proper 
dispositions, and the required Catholic faith.4 There is no ab- 
sence of the proper intention, for all that is needed is an implicit 
intention, and this is contained in the sincere and explicit will 
to profess and to employ ail the means ordained by God for the 
attainment of salvation. The schismatic is also properly dis 

posed, since a confession made in general is sufficient for the 


12C£ supra, pages 96, 97, 

Cappella, De Sacramentis, I, nu. 62, p. 55; Geuieot-Salsmans, Jnstitu- 
tioncs Theoloytae Moralis, II, n. 298, p. 262; ef. Noldin-Selumitt, Swama 
Theologiae Moratig, IT}, n, 297, p. 302. 

14 Cappello, loc. ctt, 
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validity of the absolution, In the present case the schismatic 
should be advised to confess that he is a sinner or that he has 
sinned, and that with the hope of receiving forgiveness he asks 
God to forgive him his sins. There will then be present the nec- 
essary confession and contrition which is required for a valid 
absolution. Finally, since it is possible especially fer a inaterial 
schismatic to have & supernatural faith, the required faith in 
relation to the reception of the sacraments will most probabty be 
present. Cappello is of the opiuion that this view can he sus- 
tained notwithslanding the prolibition of canon 731, $2, which 
states the safe and ordinary norm to be followed. In any event 
scandal! must be avoided.5 

When there is a reasonable belief that a dying schismatie 
will abjure his errors if he is warned, then the warning must be 
given. Once he has abjured his errors and is property disposed, 
he may be absolved, anointed, and then be given any other sac- 
raments according to his needs and dispositions. However, if it 
is prudently feared that the warning would be useless and would 
only disturb the good faith of the schismatic, it should be 
. omitted.6 

In this matter there are several responses of the Holy Office 
which are pertinent. They are frequently cited, and at times also 
quoted, by the authors. fhe general practice of conferring absc- 
lution on all schismatics in danger of death and of presuming 
them to be in good faith was declared illicit. The Holy Office 
furnished an answer to this specific question on January 13, 
1864.57 The question pointed to the fact of the presumably goad 
faith of many who had been reared in heresy or in schism, and 
who, when death was imminent, could no longer place an act 
that would at least implicitly betoken their reconciliation with 
the Church. The question postulated also that the conditiona! 
absolution would be granted only when it could be accorded in 
harmony with the principles that regulate the conditional ad- 
ministration of the sacrament, With such circumstances obtain- 


16 Cappello, foc. cit, 
16 Regatillo, Yus Secramentarium, I, n. 23, p. 18. 
Wi Fontes, a. 975; Fonti, II, 135. 


156 «=. The Communication of Catholics unth Schismatirs 


ing in the case, was it allowable for a priest to grant a condi- 
tional absolution, even though with regard to the penitent’s pre- 
vious reconciliation with the Church he had held his silence, 
either because he found it impossible to speak of it, or because 
he was desirous of doing nothing that could perturb the dying 
person’s conscience? 

The Holy Office disapproved strongly of the usage in line 
with which, in the circumstances as mentioned, a conditional 
absolution would be imparted. With a special caution it stressed 
the need of some token that could establish ut least a reasonable 
doubt in favor of the herctie’s or the sclismatic’s expressed de- 
sire for reconciliation. When the presence of such 1 token could 
be assumed with at least a degree of reasonable probubility, then 
the priest could hold to the indicated norms of the accredited 
authors in the question of granting or withholding the act of 
conditional absolution. In the earlier responses the Ifoly Office 
did not consider this question in detail, and one had to depend 
chiefly on the epinions of authors to determine what course to 
follow. 

However, the later replies took into consideration justifying 
circumstances, and at least implicitly granted some exceptions 
to the general prohibition, There are three principal responses 
touching on this matter, those of: 1) July 20, 1898; 2) May 
26, 1916;!? and 3) November 15, 1941.™ 

The first of these responses had resulted from a case which 
had been presented to the Holy Office in which Boniface, a 
Catholic priest, absolved Agatha, a schismatie penitent. The 
schismatic had gone to confession to the priest, but was going to 
reccive Communion in the schismatic church. Because of the 
schismatic’s sincerity and good faith the priest did not wish to 
disturb her good faith, and so he absolved her. In connection 
with this case several questions were proposed. To the question, 


18 Fontes, n, 1203. 

9 Archiu fiir katholiches Kirchenrecht (Inusbruck, 1857-[861; Mainz, 
1862 ~), KCVIY (1917), 84 &. (hereafter cited AHH). 

Fi Monitore Keclcsiastica, tom. 67, p. 114 — cf. Regatillo, Zus Savra- 
mentartum, I, 20. 
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“An aliquando absolvi poasint schismatici materiales, qui in bona 
fide versantur?” the answer was given, “Cum seandaluin nequeut 
vitari, negative; practerquam in mortis articulo; ct tune ¢ffica- 
citer remoto scandalo.” The Holy Office was also asked to puss 
judgment on the case in question, Ags was to be expected, it re- 
plied that Boniface had acted erroneously. 

The seeond reply was a private response of the Holy Office 
to the Bishop of Linz. {¢ was published in a diocesan paper, and 
not in the Acta Apestolirac Sedis. In this reply the following 
pronouncements were mace: 


1) An sehisinnticis matertalibus in mortis artieulo constr- 
tutis, bona fide sive abselutionem sive Joxtremam Unctionem 
petentibus, ca Sneramenta conferri possint sine abiuratione 
errorain, 

Reply: Negative, sed requiri, ut, meliori quo fieri possit 
raodo, errores rejiciant et professtonem fidei faciant. 

2) An schismaticis in mortis articulo sensibus destitutis 
absolutic et Extretna Unctio ennferri possit. 

Reply: Sub conditione effirmative, pracsertim, si ex ad- 
junctis coniicere Hceat, ¢os tmplicite saltem errores suos ret- 
icere, remoto tamen scandalo, manifestando seilicct adstanti- 
bus, Ecclesiam supponere eos in ultiino momento ad unitatem 
rediisse. 

3) Quoad sepulturam ecclesiasticam, standum Rituali 
Romano. 

4) Quoad baptismum infantium a parentibus schismaticis 
oblatorum: Nou csse baptizandas, extra mortis perieulum 
nisi probabilis affulgeat spes catholicae corum cdueationis. 


What was stated in this response was confirmed and further 
clarified by the response af the Holy Office of November 15, 
1941, to the Apostolic Visitator for the Ukrainians in Germany. 
Because of its importance it may well be reproduced here in its 
entirety : 


1, Saeerdos eatholicus commendatos sibi habeat schis- 
maticos qui, deficicnte ministro acathalico, catholicuim vocent. 
tafirmas visitet, et pracsertim in mortis periculo yersantes ad 
orationern, contritionem, et submissionem divinae voluntati 
excitet (¢. 1350, $1). 

2. Etiam in periculo mortis, ut sacramenta eis ministren- 
tur, requiritur ut imeliori quo fieri possit modo, pre adiunctis 
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saliem inuplicite errores reiiciant et fidei professionem emit- 

tant. 

3. Bona fide errantibus iam sensibus destitutis sacra- 
menta conferri possunt sub conditione, pracsertim si couiicere 
liceat eos implicite saltem errores reiecisse. 

4. Semper curandum est ut scandalum vel suspicio inter- 
confessionalismi vitetur. Quo minus est periculurn in mora eo 
magis explicita retractatio errorum et fidel professia evigi 
debent. 

5. Quoad sepulturam standum est c. 1240. Sacerdos 
tamen sine veste sacra, sine ullo ritu sacru coram cudavere 
domi exposito preces privatim fundere, officil civilis causa 
funus scqui et in coemeterio apud tumulum orare potetit, 
retuota scandalo. 

6. Pueri sehismatic? a parenttbus oblati ut baptizentur 
extra moriis periculum generatim non sunt baptisandi, nisi 
probabilis spes sit catholicae educationis.*! 

According to the last two responses quoted above it is evident 
that the Holy See requires an abjuration of error and a profes- 
sion of faith from a schismatic even in danger of death when he 
is in the possession of his senses. These acts must be express, but 
they need not be explicit. The abjuration of error and the pro- 
fession of faith are contained implicitly in acts of the penitent 
by which he manifests at least attrition for sin and shows him- 
self prepared to do all things necessary for salvation. This opin- 
ion is sustained by weighty authors. Some authors” consider 
the question particularly in reference to Protestants, and are 
inclined to be a little more strict in their opinions. Here one is 
considering dying schismatics, who admit the necessity of the 
sacraments for salvation, and hence certain presumptions can be 
made in their favor that would not be available in the cuse of 
Protestants. 


In reference to this question there are some interesting state- 


2132 Monitere Ecelesiastico, tom. 67, p. 114 -— ef. Regatililn, Jus Sacra 
mentarium, I, 20. 

2 Corcnata, De Sacramentis, I, u. 72, p. 52; Cappelio, Be Sacramentis, 
I, n. 62, p. 55; Regatillo, Jus Sacramentarwm, I, p. 18, n. 28. Ut Vor- 
meerseh-Creusen, Epitome Juris Canonict, 1I, n. 16; Moriarty, fhe Batraor- 
dinary Absolution from Censures, p, 890. 
23 Cf, Woywod, Practical Commentary, I, 323, 324, 
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ments made by the Iate Bishop Neveu (1946), Administrator 
Apostolic of Moscow, at that time residing in Paris. He issued 
ag instruction to the army chaplaius as to how te minister to 
Orthedox soldiers at the front. Amoug other things he stated 
that there are nine presumptions aguinst one that an Orthodox 
Christian (Russian schismatic) has net conunitted the sin of 
schism. Consequently he is not a formal schismatie and hus not 
incurred the excommunication of canon 2314. He presentet sev- 
eral arguments in fayer of his assertions, and finally concluded 
the instruction in the following terms: 

Dear soldier priests, vou have only to deal with a man 

who has recourse 10 your miuistry as you would deal with a 

Catholic and brother in the faith, Pf he is weunrtect or gravely 

ill, make sure of His wood faith, wiueh you may anviow pre- 

sume. Make him nuke an act of faith as explicitly as pos- 

sible in the authority of the visible head af the Chureh, and 
hear his confession az well as vou ean. A decree of the Toly 

Office of July 20, 1898, allows the absolution of matertal 

schismatics in good faith, provided there be no scandal. All 

the more may we absolve a Christian who deelares that be 
wants io live and die in communion with the Universal 

‘Church snd the Vicar of Christ. You may then content s:our- 

selves with the general and ordinary formula of absolution. 

. . Then give him extreme unction and the Viatieum, if 
there is time, and have no hesitution in giving him the honor 
of a Catholic funeral. .. 

This instruction is of interest both because of the official 
source from which it comes and inasmuch as it seems to encour- 
age the priest to take a broad view of the phrase ‘as explicitly 
as possible.” This instruction was given te army chaplains, 
but similar problems are not uncummun in hospital praetice in 
the United States. This instruction is a further confirmation of 
the views expressed by Vermeersel-Crousen, Corgnata, Cappello, 


and others.6 


af, The Tablet, November 11, 1939, pp. 548-449. 

%. , 2 metiori quo fiert possit modo” --- cf S. C8, OM, 26 mati 1Ok6 
~ 4EK, XOVIT (1917), $4 1. 

Cf John GC. Ford, “Current Morn! Tucelegy and Canon Taw? -— 
Theological Studies, II (1941), 648. 
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The authors state that at least a conditional absolution 
should be given. However, if there is no prudent doubt concera- 
ing the dispositions of the penitent, there is no reason why abso- 
lution should not be given absolutely. If a devout schismatic 
ardently desires Viaticum from a Catholic priest who ulone is 
present, Vermeersch-Creusen think that in the usual circum- 
stances (per sé) it is to be denied him’ However, there can be 
circumstances in which from the very denial there will be danger 
that his good faith will be disturbed. In this cuse some are of 
the opinion that there is room for epikeia, if sexndal is removed 

If the dying schismatic refuses ta manifest a sorrow for sin 
or to show his willingness te do ali things necessary for salvation, 
he wili not be disposed and consequently cannot be given the 
sacraments. 


2. Scutsmatic Bererr or His SENsEs 


When a dying schismatic is unconscious, the circumstances 
are again changed, The more common opinion holds that one 
cannot absolve a formal schismatic who is bereft of his senses.” 
St, Alphonsus, in speaking of heretics in danger of death, stated 
that even though they gave signs of contrition, such persons could 
never prudently be presumed to have given the requisite signs in 
respect of confession, since with the herctics the sacrament of 
penance is held in detestation.™ However, this is a gencral pre- 
sumption which certainly would not find equal application in the 
case of schismatics. Accordingly there are authors who hold that 
even formal schismatics who are bereft of their senses can be 
given conditional absolution. Cappello states that this opinion 
enjoys & true probability of correctness for the ease in which 
scandal is duly removed and that this opinion is also confirmed 
by the response of the Holy Office of May 26, 1916.4t However 


! 


7 Epitame Iuris Canontci, II, n, 16, 

28 Vermeersch-Creusen, loc. cit.; Regatillo, Tua Sacramentarium, I, 20. 
22 Cappella, Be Sacramentis, I, n. 62, p. 54. 

8 Theologia Moralis, Lib. Vi, n. 483 — Tom. IT, 501. 

31 Of, supra, page 157. 
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this opinion cannot be sustained in view of the later response of 
November 145, 1941, which permits the giving of cuncitional 
absolution and extreme unction only to material schismatics be- 
reft of their senses and inakes no concessions in favor of ferrual 
schismatics. 

In the particular response of May 26, 1916, it is to be noted 
that no distinction is made between formal and material sehis- 
matics. The Holy Office also uses the word praesertim which 
indicates that even an implicit reconciliation was not required 
for the licit administration of the sacrament in a conditional 
manner. Ip interpreting this response King (1895-1926) offered 
some very pertinent reruarks He stated that in ihe case of 
those destitute of their senses no sign of reconciliation is men- 
tioned or demancled in the decree. It is quite clear that neme in 
the knowledge of the minister has been given. The sacraments 
are to be administered conditionally, especially “st ex adiunctis 
coniicere liceat eos implicite saltem erreres suos reticere,” about 
which there would be no doubt if signs had heen given. Scandal 
is to be removed by making it known to the bystanders that the 
Church supposes such to have returned to ihe unity of the Church 
in their Iasi moments. However, there would be more than a 
supposition if definite signs had been given.* 

The response of May 26, 1916, as is evidént, was issued be- 
fore the promulgation of the Code, but sufficient proof that it. is 
sti}] in effect is found in the fact that the principles enunciated 
in this response were repeated and confirmed by the Holy Office 
in jta response of November 15, 1941, to the Apostolic Visitator 
for the Ukrainians in Germany.™ 

However, the latter response, in speaking of those who are 
bereft of their senses, mentions specifically only material schis- 
matics, and in so doing seems to restrict the more general termi- 


32. Cf. supra, page 167, 

3 The Administration af the Sacraments to Dying Non-Cathalies, Tha 
Catholic University of Ameriea Canon Law Studies, n. 28 (Washington, 
DB, O.: Phe Catholie University of Anwricn, 19243, . 81. 

34 King, foo, ott. 

BCL supra, page 157. 
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nology of the response of May 26, 1916. The opinion which | 
stated that even formal schismatics who are in danger of death | 
and are at the same time bereft of their senses could be given 
conditional absolution and extreme unction cannot be sustained 
in View of the response of November 15, 1941, It is evidently the 
mind of the Holy See not to grant the sacraments even condi- 
tionally to formal schismatics under any circumstances. 
Since the Church permits the conditional administration of 
the sacraments to material schismatics in danger of death, and 
since the subject is evidently in need of the sacraments, the 
Catholic priest should not hesitate to adininister the sacraments 
as long as scandal] can effectively be precjuded. Under these cir- 
cumstances the Catholic priest would not only be permitted, but 
he would be obliged by a grave obligation in justice or charity 
to administer the sacraments to the dying schismatic. i 
Both the sacrament of penance and the sacrament of extreme 
unction are to be administered conditionally to the material 
schismatic who is dying and is bereft of his senses. The condi- 
tion that is to be made in conferring both of these sacraments is, 
si es capex, and not, st es disposttus. This is in accordance with 
the general principle that the condition be in regard to the 
validity of the sacrament, and should not concern the disposi- 
tions which are necessary for the fruitful reception of the sacra- 
ment, in order that the reviviscence of the sacrament may not 
be prevented.® 
There is some difference of opinion as to whether extreme 
unction should be administered conditionally or absolutely in 
the present case. According to the principles given by Noldin- 
Schmitt, it seems that in this case extreme unction should be 
administered absolutely.” Towever, Cappello is of the opinion 
that the sacrament of extreme unction is to be adniinistered 
conditionally in the present case.* This latter opinion is more 
in accordance with the replies of the Holy Office of May 26, 
1916, and of November 15, 1941, both of which state that the 


36 Merkelbach, Summa Theologiae Moralis, III, nu. 705, p. 685. 
8 Noldin Schmitt, Summa Theologiae Ifvralia, 111, n. 446. 
3% De Sacramentis, IIT —- De Extreme Wactione, n, 110. | 
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sacraments of penance and extreme unction are to be adminis- 
tered conditionally. 


Articze IT — RecErTion anv Use oF THE SAchAMENTALS 
BY ScrrismMaTics 


As a rule the sacramentals were not to be administered or 
given to schismatics. This was the general principle which formed 
the basis of the replies of the Sarred Congregations, although in 
some Instances it allowed of exceptions. 

In certain localities Bulgarian dissidents desired that the 
Latin missionary come to bless their homes on the Feast of the 
Epiphany. The Sacred Congregation for the Propagation of the 
Faith on April 17, 1758, replied that it was to be tolerated that 
a priest bless the homes of schismatics on the Feast of the 
Epiphany, if under constraint of fear he had been called to them 
to do so, as long as it remained evident that he did not com- 
municate with them in prayer. 

In an Instruction of the Holy Office for the United States on 
June 22, 1859,” it was declared to be wrong to invite heretics to 
the choir for sacred functions, to sing the psalms alternately 
with them, to give them the pax, blessed ashes, candles, blessed 
palms, and other Jike things which form part of the external 
worship, all of which are properly considered as indications of 
an joterior bond and of the union of mind and heart among the 
worshippers, either in the active, or also in the passive sense. 
Not only were Catholics farbidden to give these sucramentals to 
heretics, but they were likewise forbidden to receive similar ob- 
jects frora heretics in their sacred functions. In either case such 
actions would be tantamount to welcoming them and to com- 
municating with them in their evil works. 

According to another Instruction it was also forbidden to 
give the nuptia! blessing in » mixed marriage.“ 

The Code has mitigated somewhat the severity of these pro- 


% Fontes, n. 4525; Fonti, IT, 99. 
#@ Fontes, 0. 952; Fonti, IL, 135. 
a8. 0. a Off., 3 ian. 1871, ad $ — Fontes, n, 1013, 
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hibitions. According to the present law” blessings are to be giver 
primarily to Catholics, and when there exists no prohibition of 
the Church they may also be given io non-Catholics, in order 
that they may obtain the light of faith, or together with it bodily 
health. 

Canon 1144 furnishes a definition of a sacramental: Saera- 
mentals are sacred objects and actions which the Church, ina 
certain imitation of the Sacraments, is accustomed to cmploy ia 
order to obtain through her jntercession fuvors which are espe- 
cially spiritual. The sacred objects are, for exaimple, blessed 
ashes, holy water, blessed candles, Actions arc ceremoties or 
blessings, such as the nuptial blessing, the churching of women, 
the blessing of homes. 

Although the Code treats here simply of blessings, the pre- 
scription is a general one which applies to other sacramentals, 
namely, to sacramental objects and exorcisms.*3 

There is no general prohibition of the Church against. the 
reception of sacramentals by non-Catholics, but generatly the 
latter are not to be admitted publicly to the tse of the sacra- 
mentals on account of the forbidden religious communication.# 
Vermeersch-Creusen state that the faculty given in canon 1148 
of conferring blessings also on non-Catholics js restricted by the 
Instruction of June 22, 1859. Consequently, even though it 
permitted to give the sacramentals to schismatics, they should 
not be given publicly. When the sacramentals ure given to 
schismatics they should be given ouly privately.“ Regatillo adds 
that they can be given privately and eztra ecclesiam.” 

These are the opinions of authors and they are based prin- 
cipally on the responses of the Holy See to particular questions. 
However, there is no general prohibition in the Code against 
administering sacramentals even publicly but outside of savred 


42 Cf. canon 1149, 

43 Coronita, De Sacramentis, III, n. 746, p. 22, 

4 Coronata, lac, cit. 

% Epitume Turts Canontet, 11, u. 577, p. 406, ftn. 6. 
4 Cf, Woywod, Practical Commentary, I, 735, 

4i Tus Sacramentariwm, (J, p. 439, n. 681. 
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funetions to schismatics. As a guide in this matter one has to 
depend largely on the principles of the divine law and the prac- 
tice of the Church, If no scandal is ocrastoned through the ad- 
Ininistration of the sacramentais to schismaties, then there is 
nothing to forbid the practice, 

The Instruction uf June 22, 1859,*4 forbade the administration 
of certain sacramentals during sacred functions. But there would 
be nothing to forbid a Catholic to take keme a blessed palm or 
some holy water to give it to a schismuatte friend, as long us there 
ig no scandal or danger of irreverence. Lest there be any super- 
stitious use of these articles among the uninstructed, thoy should 
be mformed that these arucles da not confer auy infallible pro- 
tection against lightning, disease, or anv other misfortunes.” 

It js presumed also that when it is permitted to give the sac- 
ramentals to non-Cathohes there is absen! the danger of acanclal, 
of contempt, and of superstition in their use” When the sacra- 
mentals are given to selismatics there will hardly be any danger 
of contempt or superstition, but there muy be present the danger 
of scandal. It will more readily be permitted to give blessed 
articles which in themselves have a certain material value, as, 
for example, blessed food or medals, than those which have no 
particular use or value without the bicssing, such as blessed 
ashes, oil, or water. 

According to canon 1152 exorcisms can be exercised not only 
over the faithful and ecatcchumens, but also over non-Catholics 
aod excommunicates, 

Canon 2260 forbids the reception of the sacramentals by 
persons under declaratory or eondemmatory sentence of excom- 
munication. But the ordinary schismatic, even though he may 
have incurred the luéae sententiag exccinmunication enacted in 
tanon 2314, is not thereby under declaratory or condemnatory 
sentence. Hence he is not included in the prohibition af eanon 


2260, 
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Non-Catholics are prohibited from receiving the nuptial 
blessing when they contract marriage.®2 However, it seoms from 
the wording of canon 1102 that in order to neutralize more scri- 
ous evils the ordinary could permit even this blessing tu be given. 
To grant this exception is not the practice of the Church, for the 
conferral of this blessing was expressly forbidden in an Instruc- 
tion of the Holy Office.8 Aceording to Sipos the blessing of a 
woman after childbirth is also 2 sacramental whose reception is 
forbidden to schismatics.™ 

The state of grace is not necessary for the reception of the 
sacramentals. However, since the dispositions af the subject play 
@ great part in producing the effect of the sacramentals, the 
subject should be exhorted to elicit an act of perfect eontrition® 

The primary purpose of conferring sacramentals on non- 
Catholics is that they obtain the light of faith. This purpose 
should always be present, for one cannot obtain other graces 
without this fundamental grace, namely, the gift of faith5® Al- 
though the Code mentions solely the health of the body as a 
secondary motive inherent in the reception of a sacramental, it 
seems that all temporal favors must be understood as comprised 
uuder this genera] designation.” 

In connection with this matter an interesting incident was 
related by Bishop Neveu, the Administrator Apostolic of Mos- 
cow.8 Its circumstances were known personally to him. The 
Holy Father, Pius XI, who knew the extent of his duties and 
rights, and would certainly not have given his blessing to excom- 
municated people in a state of mortal sin, nevertheless gave his 
paternal blessing to a pious Russian Bishop then still Orthodox. 
The Holy Father said that he considered him as a son, and this 
so moved the Bishop that he decided to make at once his official 
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submission to the Sovereign Pontiff. This Bishop died as a con- 
fessor of the faith in a Communist dungeon in 1933. Pius XI 
also biessed as his own Catholic children, Orthodox Christians, 
still separated from the Roman cormmunion, but who suffered for 
the Christian Church. Bishop Neveu concluded with the remark: 
“Have we, then, a right to be more Catholic than the Pope?” 


Arricie III — Presence oF ScHISMATICS 
Av Catuonic Funcrions 


Paasive assistance by schismatics at the saered functions of 
Catholics is not forbidden, but schismatics are to be repelled 
from active participation. According to a reply of the Holy Of- 
fice Mass could be celebrated in the presence of schismatics.® 
The Sacred Congregation for the Propagation of the Faith also 
permitted schismatic soldiers to attend Catholic services and to 
assist at the sacred functions if they were not hereties or schis- 
matics who were notoriously excommunicated. They cauld not 
he admitted to the sacraments, however, until they had abjured 
their heresy, abandoned their schism, and returned to the 
Church. 

The practice of having Russian schismatics at Catholic func- 
tions, and present also by invitation at meals with Catholics, 
could be tolerated as long as schismatics and heretics demon- 
strated their presence to be a mere material presence dictated 
by reason of the civil honor due them, and provided that they 
did not join in the prayers and rites of the Catholics. But if they 
practiced their own rites, or Joined in the Catholic rite, their 
presence could not licitly be permitted. The Sacred Congrega- 
tion commended the missionaries who omitted on such occasions 
all functions involving prayer. 

Such active assistance as that which is given by one who 
serves the Mass could not be permitted a schismatic. This was 
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expressly forbidden in a reply of the Holy Office on November 
20, 1850.4 

Although the Holy See in its responses tukes a rather severe 
attitude toward the communication of schismatics in the sacred 
functions of Catholics, there are many instances, even in modern 
times, in which the directives of the Holy See were not udhered 
to strictly in practice. It is evident that under the circumstances 
the actions had the support of important ecelesiastical suthori- 
ties. 

According to information received by Dr. Ploech] from a high 
dignitary of the Archdiocese of Vienna, the following incidents 
occurred in very recent times. At the home of His Eminence, 
Cardinal Ianitzer, there lived the Russian Orthodox Bishop of 
Zytomir, Leontij, who on the occasion of all sulernn feasts was 
present at the services in the Cathedral of St. Stephen. He had 
his place in the stall of the former impcrial family. Pious ortho- 
dox archimandrites even participated in the Eucharistic proces~ 
sions in the cathedral on the Feast of Corpus Christi. 

Perhaps in the case presented there was no danger of scandal 
or of perversion because of the accompanying circumstances, 
and there may have been some grave reason for permitting such 
communication, but without a doubt such a religious communica- 
tion could hardly be permitted here in the United States. 

Many psrticular questions in regard to this matter have been 
presented to the Sacred Congregutions for deliberation, and these 
will be presented under their respective headings. 


A. Schismatie Sponsor at Baptism and Confirmation 


The Code clearly states that those who are members of a 
schismatic sect cannot act ag sponsor at the baptism (canon 765, 
2°) or confirmation (canon 795, 2°) of Catholies, The Janguage 
of the Code is not identical in regard to both sacraments. Canon 
765 forbids him who belongs to a schismatic sect, whereas canon 
795 forbids him who is enrolled in a schismutic secl, from acting 
validly az a sponsor. Canon 765 appears to be more comprelen- 
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sive, though in practice there would he littie difference between 
the two restrictions. In any cvent the person would have to be 
& member or a defender of the sect and nvé merely one who had 
achismatic tendencies. 

This prohibition is imposed in the Code under pain of in- 
validity, although prior to the law of the Code a schismatie could 
act validly but illicitly as sponsor. The responses of the Sacred 
Congregations throw some light on this matter and present some 
interesting cases which determine the mode of procedure in actual 
difficult circumstances. 

In regard to non-Catholic sponsors, the first response was that 
of October 14, 1676, which forbade heretical schismatics in Bos- 
nia to act ag sponsors at Catholic baptism.® 

A very learned respunse in regard to this question was given 
to the missionuries in Egypt by Pope Benedict XIV (1740-1758) 
on December 9, 1745. The response is fortified with references 
which support its assertions, If no one but a heretic was present 
to act ag sponsor, then the baptism was to be conferred without 
a sponsor, The displeasure on the part of the heretic, no matter 
how great, was not a sufficient reason to permit him to act as 
sponsor, He could be tolerated as a sponsor in & given case only 
when a refusal would entail danger to one’s life, or give rise to 
some other imminent grave danger. 

Benedict XIV quoted Verricelli (1656) as commending the 
Franciscan missionaries who, in order to meet the tragic gitua- 
tion to which the Albanians were subject if they repulsed the 
Turks from acting as sponsors, arranged the matter In such a 
fashion that the child was placed on the shoulders of or actually 
held by some Christian, with the result that the Turk was not 
in principal active contact with the child. Thus, though the Turk 
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assumed that he was acting as sponsor, he was not in reality the 
sponsor. 

On the other hand, the National Albanian Synod of 1703," 
approved in 1705 under Pope Clement [IX (1700-1721), adveried 
to the current custom, which it called detestable, of admitting 
infidels or schismatics as sponsors at baptism. The Synod muled 
that bishops were to impose severer penalties than theretofore 
against the practice. 

In view of this and other authorities, Benedict XIV deelared 
that infidels, heretics, or schismatics were not permitted to act 
ag sponsors at a baptism which was administered to the children 
of Catholics. 

An implicit prohibition against the use of schismatic sponsors 
was also contained in the Acts of the Congregation for the Propa- 
gation of the Faith in the year 1769.8 

In spite of the numerous decrees to the contrary, in some 
instances and as late as 1855 schismatics were stil admitted as 
sponsors at the baptism of the children of Catholics. Notice of 
this was braught to the attention of the Bishop of Tenas, and he 
was instructed to eradicate the abuse to the best of his power.® 

In a response to the Bishop of Smyrna in 1864" the prohihi- 
tion of the practice of having a non-Catholic sponsor at baptism 
was reiterated, 

Following this response the Holy Office issued a more de- 
tailed Instruction” in order to remove further doubts concerning 
the sponsorship of heretics and schismatics at Catholic baptisms. 
Heretics or schismatics could neither themselves nor through a 
Catholic proxy, neither alone nor together with Catholics, licitly 
perform the office of sponsor. There is no evidence of any later 
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replies concerning the admission of schismatic sponsors. How- 
ever, at a later date, the Holy Office again treated the question 
of the spunsorship of heretics. In this reply it was made clear 
that a herctic could not be considered merely as one who was 
notoriously under censure when there was a question of admit- 
ting 8 heretic to act as sponsor at a Catholi¢ baptist. 

The Holy Office demands that the priest inform the non- 
Catholic that le cannot be sponsor preperly so called, but can 
assist at most ag a witness. 

Cappello™ states that if a heretic or a schismatic is desig- 
nated by the parents and caunot be repulsed without grave in- 
convenience, the pastor can tolerate liis presence as a witness 
who does not touch ihe infant during the uctual baptism. But if 
the pastor cannot ferestall this, then with a view to averting 
greater evil he can tolerate this ulso, since there ia no question 
here of an act that is intrinsically evil. 

It is interesting to nole that in the recent granting to pastors 
of the faculty of confirming in danger of death, a reference is 
made to the communication of heretics or schismaties at the rite 
of confirmation. The pricst wha is confirming is to take precau- 
tions lest he perform the rite of confirmation in the presence of 
heretics or schisrnatics, much less with their assistance.® 


B. Matrimony 
1. Mrxep Marnraces 


Mixed marriages open the way for the ultimate result of a 
communication with schismatics. On August 1, 1821, the Holy 
Office forbade priests when assisting at a mixed marriage to 
employ the customary form, to pronounce the accompanying 
prayers, or to bless the ring of the heretical spouse.74 

it was forbidden also to allow a heretic or a schismatic the 
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use of one’s home as a place for the coptracting of his marriage. 
This prohibition was evidenced in a response in 1864.7 

in an Instruction of the Holy Office of January 3, 1871," 
there was presented a detailed explanation as to what conditions 
were required if a mixed marriage was to be contracted livitly. 
According to the Instruction it was stated that the Church tra- 
ditionally has abhorred the marriages of Catholies with heretics 
or schismaties, but that such marriages can be permitted for just 
and grave reasons under the conditions 


1) that s dispensation be obtained from the THaly See, which 
alone has the right to dispense; 

2) that the marriage tuke place outside the churet: building 
and without the blessing of the pastor or any other eccle- 
siastical rite; and 

3} that the conditions required by the natural and the posi- 
tive divine law be present, namely, that there be no can- 
ger of perversion for the Catholic spouse, that the Cathalic 
education of all the offspring be safeguarded, and that the 
Catholic party endeavor earnestly to lead the non-Cath- 
olic to the true faith. 


At one time in the past it had been held by some authors 
that mixed marriages could be licitly contracted without a dis- 
pensation of the Holy See, but the untenableness of that opinion 
had since been demonstrated. The practice of blessing such 
maarrisges in church could be talerated wherever it was so deeply 
entrenched that it could not be abolished without the provoca- 
tion of graver evil consequences in its stead. The presence of the 
set conditions was so essential that a dispensation therefrom was 
inadmissible. The pastor was in duty bound to tell people of 
their obligation if they declined to make the needed promises. 
He could not entertain the idea of letting a party remain in good 
faith, for the very possibility of its presence was unthinkable. 

These regulations of the Holy Office in reference to the mar- 
riage ceremony are surmmed up in canon 1202, which states that 
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all sacred rites are forbidden, and tliat the marriage ceremony 
ig not to take place in the church. If from this prohibition greater 
evils are anticipated, the ordinary may allow some of the usual 
sacred ceremonies, but never the celebration of Mass. There are 
to be employed only those cercmonies which are essential to the 
validity of the marriage contract. 


2. Assistance aT MARRIAGE 


With reference to the marriage of Catholics before a Catholic 
priest, a schismatic as a rule was forbidden to assist. However, 
according to an Ynstruction of the Holy Office for the United 
States it was permitted for herctics to nssist at a Catholic mar- 
Mage according te the following conditions, namely, those who 
merely stood at the side of the spouses, and neither said nor did 
anything which could be regarded as a sign of forbidden par- 
ticipation, could be allowed to engage im this function if no 
scanda) was to be feared as a result of their material presence. 
The Instruction did not positively state that a heretic could act 
as one of the official witnesses of the marriage. 

When asked whether heretics, schismatics, or infidels could 
be invited to the wedding ceremony of Catholics or to the cele- 
bration of mixed marriages when these were being contracted 
licitly, the Holy Office replied that for a reasonable cause this 
could be tolerated, as long as there was no communicatio in sacris 
and no reasonable fear of scandal.™ 

On August 19, 1891, the Holy Offive gave an answer on this 
point concerning the witnesses. When asked whether those who 
were not of the faith could act as witnesses at the marriages of 
Catholics, the Holy Office replied that they should not be em- 
ployed as witnesses. However, the ordinary could for a grave 
reason tolerate their presence in the capacity of witnesses, as 


long as no scandal resulted. 
It is not permitted to have a schismatic act as an official 
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witness at the marriage ceremony without the consent of the 
ordinary. However, it can be permitted for a schismatic to be 
among those whose presence merely adds dignity tu the wedding 
ceremony. This, at least, is the custom which is followed in 
this country. 


C. Funerals and Burials 


Numerous responses were issued by the Sacred Congregationa 
in reference to assistance at funeruls. Anything that savored of 
an active participation was always forbidden. The Holy Offine 
stated that it could be tolerated for Greek priests, heretical or 
schismatic, to attend the funerals af Catholics as a mark of civil 
honor, but they were forbidden to take part in the Catholic 
prayers or rites. The Sacred Congregation for the Propagation 
of the Faith, a few years after this response of the Holy Office, 
issued an answer of similar import A reply of the Lloly Office 
on January 14, 1874, cited the decree of May 10, 1753, and sub- 
stantially repeated ita import.® 

Catholics were permitted to accompany the corpse of a 
heretic to the cemetery, and to be present while the exequies 
were performed in the heretical rite.®? It was also permitted for 
heretics to be present at the exequies of Catholics. This inter- 
change of presence at funerals reflected a time-honored custom 
which could not be obviated without grave harm to Catholics, 
and besides it possessed the character of a merely civil or politi- 
cal act. 

The office of palJ-bearer, if strictly considered, constitutes an 
active participation in the Catholic burtal rite, since the trans- 
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latio cadaveris is an essential part of the funeral service®* How- 
ever, there is a legitimate custom in the United States to permit 
non-Catholies to act as pall-~bearers at a Catholic funeral, since 
the office is vonsidered here merely in the nature of a civil duty. 
In practice, when preparations for the funeral are being made, 
no questions are asked as to who the pall-bearers will be, and if 
non-Catholics act in that capacity, their presence is tolerated. 
There is hardly any question of scandal, and hence such assist- 
ance can easily be permitted. 

There was a problem, too, regarding the place of burial of 
schismatice. The Sacred Congregation for the Propagation of 
the Faith forbade the Maronite Puiriarch to grant to schismatics 
a place among the church’s tombs for the burial of their dead.® 
On March 29, 1830, the sume Sacred Congregation forbade the 
buria! of non-Catholics in a Catholie cemctery as long as there 
was another cemetery in that locality.™ If there was no other 
cemetery, then a division of the ecmetery was to be made with 
separate entrances. 

The Holy Office was asked whether deceased non-Catholics 
could by reason of the band of consanguinity or marriage be 
lawfully placed in the family sepulchers of Catholic relatives. 
The Holy Office replicd that the bishops were fo see that all 
things be done according to the sacred canons. However, if this 
could not be accomphshed without scandal and danger, the prac- 
tice could be tolerated.®! 

Tt has been the practice af the Church to have its own dis- 
tinct cemetery separate from the burial places of non-Catholics, 
and this has been incorporated in the law of the Code in canon 
1206. This has been sufficiently explained in the earlier treat- 
ment given to the consideration of positive communication. 
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D. Schismatic Chanters and Organists 


Singing sacred music with Catholies or playing the organ at 
Catholic religious services is a religious cammiuiniciution, and 
generally it is forbidden schismaties to participate in both these 
actions. However, under ceriain circumstances both the admit- 
ting of schismatics to sing together with Catholics at Catholic 
services and the playing of the organ by a non-Catholic have 
been permitted by the Holy See. 

On May 1, 1889, the Holy Office® considered as an abuse to 
be eliminated the custom of admitting non-Catholies, even boys 
who attended a Catholic school, to sing with Catholirs m Cath- 
olic churches, When the question concerning the jawfulness of 
admitting them was presented to the Hoiy Office, adequate rea- 
sons for the toleration of the practice were not indicated, and 
consequently the Holy Office declared the practice illicit, It 
seems the principal reason for permitting the practice was the 
searcity of Cathohe choir boys. This reason could and was to 
be neutralized through the training of Catholic boys. 

However, on January 24, 1906, in consideration of the pecu- 
liar circumstances of the case presented, the Holy Office declared 
that a similar practice could be tolerated. The case was pre- 
sented by the Vicar Apostolic of Sophis and Philippopolis in 
Bulgaria, Certain religious, the Sisters af Wisdom, conducted an 
institute for girls, to which schismatics were admitted together 
wth Catholics. The custom prevailed that in ecclesiastical func- 
tions, and especially at the exposition of and benediction with 
the Blessed Sacrament, as also before or after it, the sehismatic 
girls joined in the chanting with the Catholics im the parochial 

ehurch. Accordingly it was asked whether this practice could be 
tolerated, in the light of the following circumstances: 


1) This usage obtained in a place where the number of Cath- 
olics in relation to the schismaties was very small. 

2) There was no danger of scandal, since the saimne practice 
was observed in almost al! the regions of the Orient. 


92 Coll”. §. C. P, F., n. 17038. 
83 Fontes, n, 1276; Coll. 8. 0, P. ¥., n. 2227. 


Religious Communication of Schismatics with Catholics 177 


3) On the contrary, the practice furnished good hope for the 
conversion of the non-Catholies, 

4} It would be difficult for the Sisters who conducted the 
institute to impose silence on the schismatics who of their 
own ready accord and desire sang along in church with 
the Catholics. 

$) Finally, with reference to the same schismatic girls. ines- 

“much as they lived in good faith in their sehismativsd 
status, 1 appeared that they should not be considered as 
excommunicated, 


To tifis the Holy Office replied that in the light of the cir- 
cumstances attending the case the mentioned practiee could be 
tolerated. This decision was speriteally appreved and con- 
firmed within the same month by Pope Pius & (1903-1914), 

On February 23, 1820, the Holy Office gave an answer to the 
following question: In the absence of a Catholic man to play the 
organ in a Catholic eliurch, could a nou-Catholic be admitted 
temporarily for this function? The Holy Office replied that if 
all scandal and danger of scandal were obviated in the case, the 
non-Catholic could be admitted.™ 

In regard to this question an interesting incident occurred 
on the occasion of the peace celebration after the defeat of 
Napoleon. The Russians were allies of the Austrians, and they 
joined with them in celebrating the victory. On November 8, 
1809, the chanters of Count Rozumovsky, the Ukrainian Ambas- 
sador to Austria, sought permission to sing during the Divine 
Liturgy in the Church of St. Barbara in Vienna, since the chapel 
of the Russian Delegation was closed. They were granted the 
permission in order to show that there was no feeling of animos- 
ity between the Uniates and the schismatics, and that the schis- 
matics might observe that there was no difference in the ecre- 
Monies of the Catholics, and also because the Russtans had been 
the allies of the Austrians in the wer against Napoleon. It was 
remarked that because of the beauty of the chant many were 


#8. C. S. Of. (Quebec), ad 3 — Fontes, n, 858; Fonti, TE, 125. 


178 = The Communication of Catholics with Schismatics 


drawn into the Church fcantus suavitas plurimos in Ecclenam 
allzouat ).% 


E, Sermons 


Not only are schismatics permitted to be present for sermons 
preached in a Catholic church, but they should even be invited 
to attend.® The reason for this is obvious. To forbid schismatice 
to attend sermons preached in a Catholic church would be to cut 
them off from the source of truth, which is in opposition to the 
divine mission of the Church to teach all nations. The preaching 
of the gospel is a channel through which the reception of the gilt 
of faith is made possible, 


¥. Processtona 


On the occasion of a Corpus Christi procession schismaties 
and Catholics had joined in the procession, and it was doubted 
whether this constituted a communicatio in sacris. Pope Benedict 
XIV stated that such an action could not be proclaimed sbao- 
Jutely illicit in every case. If injury and harm, altercation aad 
strife, or other similar grave evils could prudently be feared as a 
result of the positive exclusion of the schismaties, their act of 
joining in the procession could be tolerated.# 


ArticLa [V — MIsceLLangcoUs QuESTIONS 
A. Offering of Mass or Prayers for Schismatics 


According to canon 809 a priest is free io apply Holy Mass 
for any living person and also for the poor souls in purgatory. 
However, thie faculty is restricted by the rules enacted in canon 
2262, §2, 2°, concerning excommunicates. This canon allows 
Masa to be applied privately for an excommunicated person if 
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there be no scandal. But if the person is a vituadus, Mass may 
be said only for his converston. 

The Code grants greater freedom tm this matter than was 
allowed by the Hoiy Office in its various earlier responses. Ac- 
cording to the questions presented to the Sacred Congregation 
for the Propagation of the Faith by the Archbishop of Antivari 
(Jugoslavia) ,* it seems that the Latin priests were recciving 
Mass offerings from schismatics who wished Masses to be cele- 
brated for their dead. ‘The priests acecpted the stipends, but 
applied the Masses for the donors’ ancestors who at one time had 
been Catholics. The Sacred Congregation forbade the practice. 

The mind of the Ioly Sce was further clarified by a response 
of the Holy Office on April 19, 1837.% The question was this; 
Could a Mass he celebrated and a stipend for it be accepted 
from a Greek schismatic who insisted very strongly that Mass 
be applied for him, The answer was given that the Mass could 
not. ba said, unless it was expressly evident that the offering was 
made for the sake of petitioning a conversion to the truc faith. 

The Synod of Lwéw (1891) grieved at the practice of some 


‘of the laity who were unashamed to offer stipends to schismatic 


priests to procure the exercise of sacred functions for the salva- 


' tion of the soul of some Ruthenian poet or some schismatic politi- 
__ eal figure, inasmuch as they seemed to consider all these things 


as licit or at least. indifferent, Consequently the Aynod strictly 


’ warned all priests, catechists, and others engaged in the care of 


souls, on all suitable occasions to instruct their subjects concern- 


ing these things, and to dissuade them from their earlier prac- 


tiec.1 

In treating this question the authors distinguish between 
schismatics who are living and those wha are dead. In regard to 
the living it can be said that the ordinary schismatie is not a 
vitandus, and hence according to canon 2202, §2, 2°, Mass can 
be said privately not only for his conversion, but for any other 


$18 apr. 1757 — Fonti, II, 109, 112. 
% Fontes, n. 876; Fonti, II, 127. 
100 Fonti, XI, 159. 


180 = The Communication of Catholics with Schismaties 


intention which he may designate. Before the Code the authors 
held that Mass could be said only for the conversion of the 
schismatic, and they based their opinion on the response of the 
Holy Office of April 19, 183720! However, this restriction is 
evidently removed by the Code in canon 809. But, although 
Mass can he said for any legitimate intention which a schismatic 
may request, the application of the Mass for that particular 
intention must be private, and there must be no seundal as u 
result of it. 

It is to he noted that the Mass itself uced not be a private 
Mass, but the application of the Masy for the spectfie intention 
must. be private. Some of the authors consider a privite appli- 
cation to be synonymous with a private celebration. However, 
canon 2262 speaks of o private applieatiun of the Mass. The 
application is private when the intention for which the Muss is 
being offered is known to no one but the celebrant and tle peti- 
tioner or the donor of the stipend, or to very few other persons. 
Hence, even a Solemn Mass could be celebrated for a schismatic 
as long as the specific intention for which the Mass is being 
offered is not publicly known. But au announced Mass could 
not be said for a schismatic. 

The primary purpose of canon 2262 in prohibiting publicity 
in this matter is the avoidance of scandal. ‘The Church wants 
to avoid this publicity lest the faithful regard the penalty of 
excommunication lightly and believe that one can save his soul 
and serve God equally well in a non-Catholic sect as in the 
Catholic Church.™ 

The prohibition is against offering the Mass publicly for ex- 
communicates. Hence, if a schismatic wished to have Mass of- 
fered for 4 Catholic, such an intention could be made public. 


1 Pontes, n. 876; ef, supra, p. 179, 

12 Cappello, De Sacramentis, I, nn, 590, $2, p. 642; Augistine, 1 Com 
mentary on Canon Law, TV, 144. 

103 Beste, Infroductia in Codecim, p. 919; ef, Noldin Schmitt, Sumanit 


Theologine Movalis, (II, 178, 


it Genicot-Sulsmans, Jnstitulienes Theolugiae Moralis, 11, n. 221, p. 19h 
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Prudence, however, may dictate that the mame of the donor of 
the stipend be left unannounced. 

When Mass is offered privately for a gehismatic, scandal is 
removed when every likelifioocd uf publicity with reference to the 
application or the nature of the Muss, the uceaptunee of the sti- 
pend, or the solemnity of its velebration is duly neutralized, Any 
publicity which would give offense to the fatthful must be pre- 
cluded 

When the schismatic for whom the Mass is to be offered is a 
deceased person, the Cude is more speuifie in its regulations. If 
the schismatie gave signs of repentance before death, he is even 
entitled to Christinn burial. and Mass enn be offered for him 
publicly if seandal is duly obviated. But if he gave no signs of 
repentance, then Mass can still be said for him, but only pri- 
vately and in the absence of scandsh.l 

Canoa 1241 contains a special prohibicion with reference to 
those who have been denied Christian burial. Such persons must 
also be denied the funeral Mass, an anniversary Mass, or any 
other public burial services. The term “funeral Mass” must. be 
interpreted strictly. It docs not include the concept. of a private 
Mass not connected with the funeré] services.’ 

Cappello raises the question whether a Requiem Mass could 
be said privately for those denied Christian burial, and, if it 
could, whether the special oration for the deceased person may 
be said. Unless the Mass be a funeral Mass or part of the 
funeral service, there is no express prohibition in law against it, 
and as long as the application of the Mass is private, no scandal 
would be present. In practice it is counscled to omit saying the 
Requiem Mass, or at least the spectal oration? 

Since Mass can be applied privately for a schismatic, for a 
gfeater reason can prayers be offered up privately for schis- 


106 Beste, log. cit. 

Wé Can. 1240. 

Wi Cappello, De Sacramentis, Jpn, #4, p. 543, 

168 Augustine, f Commentary ou Gunon Law, [V, 145, 
8 Cappella, toe. cit, 

0 Regatillo, /us Sacramenterium, I, 2. 134, p. 82. 
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matics" The public prayers of the Church are those which the 
ministers, deputed by the Church, offer to God in tie name of 
the Church, such as the divine offiec, processions prescribed by 
the rubrics, and the prayers recited at Mass. Private prayers 
are those which the laity or clergy offer up in their myn namie" 

Private prayers can be said licitly for individuals and for 
everyone in general. Public prayers, however, can be said only 
for all non-Catholics in general, but not for individuals except 
for living rulers of nations! 


B. Commemorating Schismatics in the Liturgy 


The question of mentioning the names of heretics or of schis- 
matics in the liturgy and at sacred functions arose quite fre- 
quently in those territories where schismatics predominated. 

On August 30, 1636, a doubt was settled by the Sacred Con- 
gregation for the Propagation of the Faith concerning the so 
called “Laus Graecorum.” ¥4 The Laus Graecorum consisted of 
the praises sad acclamations made to the Roman Pontiff and ta 
the Patriarch of Constantinople by the Greek clergy. In the 
instance here in question the praises and acclamations were sung 
in the Latin cathedral and in the presence of the Latin bishop. 
The Sacred Congregation instructed the bishop to repel from his 
church the Greeks who sang these acclamations, if indeed he 
could effectively do so, for the Patriarchs of Constantinople were 
not only schismatics, but also heretics, and consequently were 
deserving rather of imprecation. 

A deacon, even if he had the best of intentions, was not per- 
mitted to sing out the names of heretics in the liturgy! Nor 
was it permittcd for a priest at Mass to name the Patriarch of 
the Armenians, a schismatic, for the sake of having public 

prayers offered for him, even though by such an action that 


111 Cf. canon 2262, $2, 1°. 

U2 Vermecrach-Creugen, Epitome Turis Canonict, TIL, n. 464, p. 278, 

1ta Sipos, Bnchiridion Zuris Canoniei, p. 700, 

114 Fonti, I, 79, 

1169, C. 3. Of, (Mesopotamiae), 28 aug, 1669, ad 2 — Fontes, n. 740; 
Fonti, I, 89. 
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nation would have been won to 3 kindhier attitude for the 
Latins.48 

Benedict XIV, in an encyclical letter of March 1, 1756, con- 
demned the practice of mentioning liturgicaily the name of the 
Bishop or of the Patriarch when he was recognized us a heretic 
or a schismatic.""7 However, a favorable reply was given by the 
Holy Office on February 23, 1820, for the Archdiocese of Que- 
bec.U8 It was revealed in this case that praycrs were said for the 
Pope, for the Bishop, and for the King, at Benediction of the 
Blessed Sacrament, And at a solemn Mags there was sung the 
“Domine, saltvum fac Regem.’”’ The continuanre of both prac- 
tices waa tolerated. Herc, then, there was question of a heretical 
monarch, but the same principle of tolerance could also find 
application when there was question of a schismatic. 

The foregoing answer was evidently within the memory of 
the Holy See in the following case, The President of the Greek 
States had asked that prayers be said for him. The Bishop 
bad prescribed the words, Domine, salvum fac Praesidem” after 
the “Domine, salvum fac Regem.” The Holy See replied that 
the arrangement could stand. 

In another instance the Catholic Latin bishops were asked by 
the local governor to solemnize the feasts of the courts in their 
churches. They limited the solemnity to the Ambrosian hymn 
and Benediction of the Blessed Sacrament, after which the ac- 
customed triple acclumation, “Viva tf Re,’ was made. In its 
response to the Bishop of Santorin the Holy Office recalled for- 
mmer similar instructions, and stated that the prayers were to be 
directed not only for the temporal welfare of the governor, but 
also for ‘his true happiness, namely, that he receive the precious 
gift of faith” 


he §. O. 8, Off., 7 tun, 1673 — Foutt, 1, 39. 

U7 Fontes, u. 438; Fonti, TE, 97. 

18 Fonics, n. 858; Fontt, II, 121. 

092 aug. 1830 — Fonti, 11, 227. 

ws, C. 8 Of, mstr. (ad Ep. Sanetorien.), 12 maii 1841, ad 3 — 
Postes, n. 885; Fonti, IT, 127, Santorin, later united with Naxas, was o 
diocese in the group of islands known ug the Cyclades, in the Acgean Sea. 
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C. Ringing Church Bells During Schismatic Celebrations 


The principal purpose of church bells is to call the fatthful 
to the religious services. They were also used to announce 
deaths and funerals, as also the greater liturgical feasts, to 
remind the people on the eve of a fast day of their obligation 
on the following day, or to invite them to pray jor the dead, 
Bells were rung for the visit of a bishop or sometimes of secular 
princes, and for such occasions as solemn processions, marriages, 
days of national rejoicing, or when 4 storm or impending danger 
threatened the community. 

The Church has always claimed exelusive contro} of blessed 
or consecrated bells, and has prohibited the use of them for 
purely secular purposes. The Code reaffirms this principle,” but 
it permits the ringing of bells for purposes not strictly religious, 
if with the approval of the bishop a stipulation to that elfect had 
been made by the founder, or in cases of necessity, or with the 
approval of the ordinary on the oceaston of a national victory or 
similar event, and whenever legitimate custoin sanctions the 
practice.1%3 

There did not exist any positive Church law that prohibited 
the ringing of church belis on the occasion of a non-Catholic 
celebration, but the ringing of the bells on such an occasion was 
to be regarded as an active communication wn divinis, which eon- 
sequently stood forbidden. Such a ringing of the bells muturally 
Jed the Catholics to join in the celebration, which in tum brought 
with it at least the danger of scandal. On the other hand, if the 
ringing of the bells connoted merely an act of civil duty, then 
there was implied the profane usc of a sacred thing. In view of 
these circumstances, then, the practice could hardly be permit- 
ted.#4 

Bells are sacred objects, even though they be somewhat re- 


Wl Ayrinhac, Administrative Legistation, p. 18. 

122C£, ean, 1169. 

123 Ayrinhag, op. cié., pp. 18, 19. 

IC Hoek, “Communientio in divinis cum sehigmatiris’ -- Thea- 
logisch-praktische Quartalschrift, LX VILL (1945), 111. 
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motely connected with divine services, and consequently should 
not be used for the benefit of a schismatie sect. They are not to 
be used in connection with the funerals of heretics. Since a schis- 
matic ig denied Christian burial, he is also to be denied the toll- 
ing of bells at the time of burial. Since belis are not to be used 
for purely secular purposes, it must be concluded a@ fortiort that 
they should not be used for schismatic religious functions. How- 
ever, if a denial of the use of the ehurch bells would bring scrious 
harm or inconvenience ta the community, the use of church bells 
for schismatic functions could be tolerated2* 


16 Cf, Noldin-Schmitt, Summa Theclogiae Moralis, Il, n, 39, p. 4]; 


can. 1241, 
1% Noldin-Schmitt, loc. crt. 


CONCLUSIONS 


1. Pure schism was rarely found, for the majority of schis- 
matics adhered to some heretical doctrine in order to justify their 
separation from the Catholic Church. Especially since the defi- 
nition of Papa] Infallibility by the Vatican Council it Is practi- 
cally impossible for one to be guilty of schism without being 
simultaneously guilty of heresy, From the pronouncements of 
the Holy See it is also evident that in many respects schistnatics 
were also considered as heretics. 

2. In the early centuries of the Church the juridical status 
of schismatics was uncertain, The first explicit excommunication 
against schismatics in general is contained in the Bulia Coenae 
of Pau! IV in 1559. 

3. Schismatics in large majority were material schismatics, 
and consequently did not incur the censure of excommunication. 

4, Prior to the XVI century there was very little legislation 
that treated specifically or exclusively of communicatio in divines 
with echismatics. 

5. The General Councils decreed practically nothing concern- 
ing the communication in divinis; the norms and principles gov- 
erning the communication in divinis were illustrated in the In- 
structions and the Responses of the Holy See. 

6. According toe 4 solidly probable opinion an active com- 
munication in the rites of schismaties, as long as these rites are 
of their nature Catholic, is not contrary to the divine law. How- 
ever, in practically all cases such communication is forbidden in 
view of the accompanying danger af perversion from the faith 
and of the occasion of scandal for others. 

7. In the Hight of this opinion canon 1258, $1, implies inore 
than a mere statement of the divine law, since its legislation is 
more comprehensive than that which the diving law comprises 
within its scope, for aceording to this canon there is forbidden 
not only the active participation with schismatics in rites that 
are of their nature non-Catholic, but also the communteation 
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with them in rites which, though peculiarly Catholic, are exer- 
cised under the auspices of a non-Catholic sect. 

8. The present Jaw of the Church is concerned solely with 
public religious communication. Private religious communication 
is governed by the principles of the divine law. 

9. Communcatio wm profanis is forbidden by ecclesiastical 
jaw only in the case of the exrcommiuntcatus witandus, 

10. The principal factors in the light of which the licitness 
of religious communicstion ean be determined are those which 
preclude the danger of perversion from the faith and the oera- 
sioning of scandal for others. The presence or the absence of the 
elements of danger for one’s faiths and of Hkely scandal for others 
is ascertainable through a due consideration of the accompany- 
ing circumstances. However, even when scandal and the danger 
of perversion are duly precluded, the law of canon 1258 must 
still be obeyed. Accordiug to this law one must have a serious 
reason to participate even materially in a schismatie ritual cere- 
mony or function. 

11. Itis a general principle that the sacraments cannot licitly 


‘be requested or received from the hands of schismatics outside 


the case of extreme necessity. In extreme necessity only thoss 
sacraments which are necessary for salvation (baptism, penance, 
extreme unction) may be received from a schismatie minister. 

12, A presumption regularly exists in favor of the validity of 
the sacraments administered by schismatics. This presumption 
probably obtains even in regard to the administration of those 
sacraments which require the possession of jurtsdiction for their 


. valid administration, provided of course that there are fulfilled 
. those conditions through the existence of which jurisdiction is 


supplied in consequence of the principles enunciated in canon 209. 

13. It is never permitted for a Catholic to act as sponsor, 
either himself or through a proxy, ut the baptism of the ehildren 
of schismatics when thut sacrament. is conferred by a schismatic 
Ininister. 

14, Catholics are pernitted to visit the Blessed Sacrament, 
in the churches of sehismaties and pray before the images of the 
Ssints outside of the times when services are being held, provided 
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that no scandal results, provided that there be no danger of 
perversion from the faith, and provided that the Catholics do 
not join in prayer with the schismaties. 

15. A Catholic in danger of death can heitly request absolu- 
tion from a schismatical priest as long as no scandal is given to 
others, provided that no Catholic priest is available, provided 
that there is no danger of the Catholic’s perversion from the 
faith, and provided finally that there is a probable basis tor 
believing that the schismatical priest will administer the saera- 
ment according to the rites of the Church. 

16. When a Catholic in danger of death requests the sacra- 
ments, he is to prefer all other pricsts to the schisimatic. How- 
ever, if confession to another priest entails considerable repug- 
nance or difficulty (as, for example, when the priest does not 
understand the language of the penitent), the penitent can heitly 
request absolution from the schismatic. 

17. Catholics are forbidden to act as the official witnesses or 
as the maid of honor or first bridesmaid or as the best man at a 
schismatic wedding ceremony. However, for serious reasons of 
civil duty or honor one could act in a secondary capacity ag an 
attendant for the bride or the groom, as long as the danger of 
scandal is effectively precluded and the action is tolerated with 
the permission of the ordinary. 

18. The material presence of Catholics at schismatia func- 
tions is not evil in itself, for there is no formal co-operation in 
the non-Catholic rite, but even the act of being merely materially 
present is regularly forbidden by the Church because of the 
accompanying dangers of perversion from the faith and of giving 
scandal to others, 

18, One’s curiosity is not a sufficient reason for entering a 
schismatic church while services are in progress. Canon 1258, §2, 
tolerates a merely material presence. Even for sucht a presence 
this canon demands that one have a grave reason for the act of 
materially taking part in the services. 

20. The sacraments must not be administered even to mate- 
Tial schismatics if they are not in danger of death, unless they 
have abjured their schism and have become reconciled with the 
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Church. Whea material schismatices while in danger of death are 
fully conscious, they can according to a solidly probable opinion 
ba given the sacraments at least conditionally, if they have 
manifested contrition for their sins and have shown themselves 
prepared to do all things whieh are ordained by God for the 
attainment of everlasting happiness. When material schistnaties 
while jn danger of death ure bereft of their senses, they can be 
given the sacraments conditionally, especially if it can be pre- 
sumed they have at least implicitly rejected their errors. In all 
cases the emergence of scandal must be effectively obviated. 
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